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United States Trust Company 
of New York 


45 Wall Street, New York 
Chartered 1853 


Condensed Statement as of December 31, 1938 


RESOURCES 


Cash in Banks $ 64,871,880.51 
Loans 26,833,139.78 
Bills Purchased 6,496,000.00 
United States Treasury Bonds 5,055,000.00 
State and Municipal Bonds 2,967,500.00 
Other Bonds 5,920,000.00 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 5,944,625.84 
Real Estate 2,000,000.00 
Accrued Interest Receivable 234,306.56 


$121,162,452.69 


LIABILITIES 


$ 2,000,000.00 
26,000,000.00 
2,786,621.21 


$ 30,786,621.21 


Deposits 89,044,983.64 
Interest Accrued on Deposits 206,227.17 
Reserved for Taxes and Expenses 813,438.68 
Unearned Discount 11,181.99 
Dividend No. 203 Payable January 3, 1939____ 300,000.00 


$121,162,452.69 


All securities are valued at or below the lower of cost or market. 


United States Government and other securities carried at $355,000 are pangs to 
secure public deposits and for other purposes required -by law. 
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A Declaration of Interdependence 


New Frontiers for Lawyer-Trust Company Cooperation 


ERO, the old Roman of fiddle and fire fame, has his modern counter- 

part in those arithmetical janitors who still overrun every business 

and profession. We all know the type: he can be seen doing big things 

with little pieces of paper and getting terribly executive about whether 

that paper shall be pink or blue. Ask him about some important concern 

of business or national economy and you will be told that he cannot bother 
with such matters, he is a Practical Man. 

Great strides have been made by the far-sighted leaders of both Bar 
and Corporate Fiduciary in resolving the conflicts of the past and focusing 
energies on the vital common issues which can be met only by cooperation. 
The conference table is the place to define “practice of the law” and other 
proper jurisdictions, but it is time we had done with the mentally myopic 
individuals who can see no other mutual concerns. 

When, as former President Stinchfield of the American Bar Associa- 
tion points out, taxes take as much as 7/10 of a man’s estate; when the 
national economy threatens both principal and income values of invest- 
ments; when ever the basic rights of private property are castigated in 
the market place and those who champion their proper functioning are 
placed on the defensive, then a call to arms has been sounded which de- 
mands a new declaration—a Declaration of Jnterdependence. 





Inaugural 


With this, the first issue under the title Trusts and Estates, we extend 
the facilities of a national journalism, developed during the past 35 years with 
the name of Trust Companies, to all those concerned with the administration 
of estates and trust funds and other obligations of a fiduciary character. 

Continuing with the same principles of service as “A Monthly Magazine 
Devoted to the Interests of Fiduciaries” Trusts and Estates welcomes the 
opportunity of providing an independent forum for the reporting and discussion 
of fiduciary problems and the advancement of the just interests of testators, 
trustors and beneficiaries. In the last (December 1938) issue of Trust Com- 
panies the editors recorded the reasons for the change of title. We invite the 
cooperation of trust men and estate attorneys that we may contribute to their 
mutual welfare and the nation’s progress. 
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TRUSTS and ESTATES — 


Old Trusts and New Wills 


T is well for every fiduciary to bear constantly in mind the springs of 
human needs, out of which the trust idea and the fiduciary relation- 
ship evolved, that they may be the better judge of its applicability in a 
present case. The corporate fiduciary would do well to remember the 
origin of the office in the church, the state, and later the family solicitor 
whose personal interest and intimate knowledge made him a logical re- 
cipient of trust. And individuals cannot shut their eyes to the economic, 
social and commercial forces and experiences which gave rise to the 
corporate form as applied to estate administration and trusteeship. The 
great growth of the corporate fiduciary is due not to salesmanship, but 
to serviceability in a highly complex industrial age. Changes in the form 
of property have been largely responsible. 

But were it not for these changes of form there would be less oppor- 
tunity. Frontiers still remain in this field. True, intestacy has been 
greatly reduced, though a 1935 survey in ten leading cities showed a ratio 
of 51% of intestate decedents. A more intensive local analysis in 1937 
recorded 13% in number and 8% in amount of estates over $25,000 pass- 
ing by intestacy. But this leaves out those glowing examples of con- 
ceit—the home-made wills. And with sufficient education and agitation 
it may be hoped that the day will come when people show as much respect 
for their estates as for their motor cars, by overhauling or at least in- 
specting them periodically. 

There is still much room for improvement in the drafting of wills. 
It is not enough to set down in legal dress the apparent wishes of testators 
and trustors; the draftsman today must be more than a stenographer—he 
must translate ideas and philosophies, balance them against public policy 
and assure their proper execution by practical knowledge of administra- 
tion problems. 

In the case of experienced corporate fiduciaries of integrity, the 
collaboration which they can give in drafting of workable clauses is of 
valuable assistance and deserves to be availed of, especially where they 
have to live with and operate under the documentary rules—sometimes 
for a period of years with their changing conditions. 


Distinguishing Phases of the Relationship 


T is generally recognized to be essential that testators and trustors 
should have the benefits and protection of capable and independent 
counsel of their own selection to draft testamentary documents, that their 
objectives be properly recorded and their interests fully safeguarded. 
(Established relations with bank counsel excepted, where understood by 
client). By the same token that this capacity for the client’s protection is 
controlling, it must be obvious that conscientious efforts be expended to 
see that both the attorney and the fiduciary are qualified for their parts. 
There have, in the past, been justified complaints of the drafting of 
estate and trust instruments by retainers of the fiduciary. Fortunately, 
this policy of one-sided representation has been discarded. There have 
also been many instances where the drafting attorney has prevailed upon 
the testator to name himself as executor or as trustee, which is a per- 
fectly parallel situation open to the identical objections. 
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It is, of course, human nature to believe in one’s own ability and 
perhaps superiority. But, if we are to give more than lip service to the 
cardinal principle of primary concern for the client’s best interests, we 
will have to admit the necessity for a fair hearing on both sides. Is it too 
much to hope that prospective individual and corporate fiduciaries may, 
where the client is not fully decided and cognizant of the inherent factors, 
work out some joint conference forum where not only the provisions of 
the document will be reviewed but the means of best effectuating those 
desires? 

The distinction between the legal and business phases of trust admin- 
istration and even of estate administration is generally recognized. The 
instrument itself is more than a formal assemblage of legal hieroglyphics 
or a transitory letter—it is a charter, and may be the Magna Carta of a 
man’s family or a warrant of financial suicide. The estate counsel is 
more than a passive trouble-shooter—he is an insurer against legal vio- 
lation of the estate’s rights. And the fiduciary is never to be considered 
or placed in the position of being a glorified bookkeeper—it is the manager 
of an often highly diversified business enterprise, the insurer against 
economic and commercial violation of the estate. 


Business Investment or Self-Protection 
NVESTMENTS, in their present variety and with their highly mer- 
curial characteristics, are the sine qua non of practically all sizeable 
estates. They are the contents of the package which the testator or 


Ablest of Pleaders for Others— 
They Seldom Speak for Themselves 
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Featured by the Detroit Trust Company, some years ago, in their publicity on behalf of attorney—trust 
officer cooperation. The above reproduction is illustrative of one of the finest and most forceful presenta- 
tions by which these two affiliated groups may convey to the public a sense of their protective qualities. 
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trustor has confided to the fiduciary for safekeeping and delivery. The 
legal tape in which the package is wrapped must be fool-proof and serve 
as a social protection against delivery to the wrong party. The contents 
must also be protected from the constant impact of industrial economic 
and technological change. Unless both these supplementary services are 
expertly performed, the lawyer and the trust officer will find they have 
carried water in a sieve, and little thanks can be expected from the thirsty 
beneficiaries. The job of investment is far more than one of avoiding 
market loss to an individual trust estate—the billions of fiduciary funds 
must also be considered as a national trust for the irrigation of sound 
government and stable industry. 

Relief from some outmoded straitjackets to trust investment and 
operation might well be given concerted attention by all fiduciaries. The 
burden of administrations affected by several and conflicting laws, some 
of which are archaic, some of which are ambiguous, and some of which— 
such as tax statutes—are so chameleon-like as to impose unnecessary costs 
and liabilities, deserve united study. 

Trustees have been criticized severely for making self-protection the 
lode-star of investment policy. May it not be that the tendency of many 
courts to apply inventory values as the yardstick has. forced them to seek 
refuge in a narrow list of “safe” securities with the lowest yields and at 
premium prices? The rule against “offsets” to any item showing market 
“loss” has further accentuated this storm-cellar psychology. And has 
not the life-tenant borne the brunt of this attitude as well as of interpre- 
tations favoring the “conservation of principal?” 


The Final Test 


HE only enduring criterion must be that of efficiency. There is no 

basis on which any group can arrogate to itself the exclusive privilege 
of fiduciary service—there is no patent on trustworthiness, but those who 
demonstrate the greatest capacity for performing the various tasks are 
the ones whom the public will support. 

The corporate form alone is no guarantee of superiority, though it is 
capable of certain undeniable advantages if properly manned. Freedom 
of the individual to be his own master, to engage in undertakings of his 
own choice is a right and a desire that is fundamental to our nation as it 
is to human nature. The only basis on which can be resolved the ques- 
tion of who shall act as fiduciaries is that of superior performance, su- 
perior qualifications for protection. 

Joint declarations of acceptable principles governing relations be- 
tween trust institutions and attorneys have been adopted by over 33 bar 
and fiduciary associations, and the Statement of Principles of Trust Insti- 
tutions, formal and basic guide to corporate fiduciary relationships and 
practices, has been adopted by the American Bankers Association and is. 
now incorporated in official regulations of the Federal Reserve Board. 
This rightly emphasizes that corporate fiduciaries should not practice law. 

In any generalizations, it is always necessary to qualify, except, define, 
explain. Suffice it here to say that in any profession or business so highly 
developed and reputable as that of the law or that of trusteeship, there: 
are bound to be a number of masqueraders clinging to the respectable 





TRUSTS and ESTATES 11 


name and accoutrements of those whose substance they can never emulate, 
but in whose shadow they try to obscure their own incompetence and 


lack of integrity or ethics. 


It is the enemy in our own ranks that we must fear most. 


It is 


the duty of every honest and able man to work with his own kind and 
support his cause, for the divisions of man’s activities are far more 
artificial, far less important than the divisions of human character and 


capability. 


Dogs may fight over the same bone — it is given to 


man to breed stock. There is far too much to do, too many common 
enemies to mutual progress, to waste time in petty internal dissensions. 
It is high time we help each other build finer edifices, that we may further 
extend the hospitality of clean and noble houses of service. 


TRUST LAW CLINICS 


HE forthcoming Mid-Winter Trust 
Conference will for the third con- 
secutive year be privileged to have Pro- 
fessor Austin W. Scott, of Harvard Law 
School, as leader of an Open Forum dis- 
cussion on Trust Law Problems and De- 
velopments. This return engagement, by 
popular demand, attests the keen inter- 
est which progressive trust men have in 
the legal aspects of fiduciary administra- 
tion—this session is probably one of the 
most consistently well attended at the 
convention. This interest, coupled with 
the avowed desire of trust men gener- 
ally for a firmer and more soundly based 
relationship with members of the Bar, 
points the way to the advisability of es- 
tablishing local “Trust Law Clinics.” 
This suggestion has its basis in the 
success achieved by the Life Insurance 
and Trust Council movement pioneered 
in Boston in 1930. Through the inter- 
change of ideas, experiences and devel- 
opments at the regular meetings, not- 
able progress has been evident in the 
personal relations of these two groups, 
the amount of life insurance trust busi- 
ness, and most important—the quality 
of service rendered to their respective 
and mutual clients. 

Similarly, Trust Law Clinics would 
provide opportunity for educational dis- 
cussions on such matters, for example, 
as drafting of trust instruments, recent 
decisions and legislation, etc. In many 
communities, there already exist com- 
mittees of bar and fiduciary associations 
on “cooperation.” It might be feasible 
to adopt these groups as the nucleus of 


the new idea, and include among the 
activities of the councils the disposition 
of complaints. 

Such clinics or councils might well 
function as tributaries for the coordin- 
ation and clarification work in which the 
American Bar Association’s Section of 
Real Property, Probate and Trust Law 
is engaged. With the many phases of 
trust problems to which the various com- 
mittees of the Section are giving con- 
structive study, these groups could offer 
invaluable cooperation in analyzing local 
situations and correlating the findings. 


TRUST MEN ATTORNEYS 


NCE again we urge trust men who 

are members of the Bar to take an 
active interest in the Section of Real 
Property, Probate and Trust Law of the 
American Bar Association. Membership 
in this section will afford an opportunity 
not only to cement sounder relations be- 
tween corporate fiduciaries and lawyers 
but for a common ground on which to 
work out mutual problems in the hand- 
ling of estates and trusts. 

The day of conflict between trust in- 
stitutions and the Bar is fast fading. 
The mutual opportunities possible 
through cooperation rise to even greater 
importance. These two groups, through 
the Section, can unite in a firmer bond— 
in a common determination to render a 
better and more efficient service in the 
administration of estates. 

Send application to Carroll G. Patton, 
Esq., Northwestern Bank Building, 
Minneapolis. 
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FOOTPRINTS 


The progress, and the goal, of man or institution may be judged by careful study of successive 
“footprints on the sands of time.” 

This annual statement is one of the four “footprints” that this institution publishes each year, 
current and accurate records placed where all may see the direction of our steps and judge our 
progress across the sands of time. 


Statement of Condition, December 31, 1938 


RESOURCES 


Cash on Hand and in Banks .... $33,341,041.01 
U. S. Government Securities .... 17,400,000.00 
State, County and Municipal Securities . 32,732,050.76 
Other Investment Securities .... 21,185,993.50 
P< ae ky a ea ee -; ee 25,736,539.31 
Real Estate Owned... . ee ° 5,975,758.24 
Other Assets . eos. “Oe ee 3,046,105.60 


$139,417,488.42 


LIABI 


Capital Steck ....-- 
Surplus a a ae 

Undivided Profits . .... 1,866,232.37 
Reserve for Contingencies . . 2 825,675.93 
Reserve for Interest and Taxes 452,196.99 
Other Liabilities . ..... 150,159.02 
Pea aS ee ee 114,423,224.11 


$139,417,488.42 


United States Government obligations and other securities carried at $18,857,745.49 in the above 
statement are pledged to secure Government, State and Municipal deposits and for 
fiduciary purposes as required by law, and to secure Clearing House exchanges. 


MARSHALL S. MORGAN J. CALVIN WALLACE 
President Treasurer 


FIDELITY-PHILADELPHIA TRUST COMPANY 


135 South Broad Street - 325 Chestnut Street - Philadelphia 
MEMBER FEDERAL RESERVE SYSTEM @ MEMBER FEDERAL DEPOSIT INSURANCE CORP. 


$ 6,700,600.00 
15,000,000.00 





The Letter and The Spirit 


Fundamentals of Fiduciary Responsibility and Service 


FRANK J. HOGAN 
President, American Bar Association 


HE corporate fiduciary is required 

to play an exacting role in modern 
life. It is subject to judicial and gov- 
ernmental supervision and the very na- 
ture of the relationships into which it 
enters in the ordinary course of its bus- 
iness, imposes upon it a standard of 
conduct more severe than law and cus- 
tom impose upon any other relation- 
ship. 

The limitations and restrictions im- 
posed are natural and inherent—hence, 
neither statute nor executive regulation 
can do more than clarify and empha- 
size the fundamental prin- 
ciples of law which have 
governed fiduciary behav- 
ior since most ancient 
times. Neither statute nor 
regulation can _ inspire 
those intended to be affect- 
ed thereby with intelli- 
gence, understanding, and 
a desire for sympathetic 
cooperation with the ob- 
jects sought to be accomp- 
lished. Therefore, the ef- 
ficiency of governmental 
and judicial control has 
well-defined limitations. 

Again, irrespective of 
law and regulation, public confidence 
is the keynote of success, and public 
confidence is something quite unofficial 
and unjudicial—it is highly personal 
and is inspired by behavior and not by 
regulation. 


Legal Passivity--or An Ideal of Service? 


IDUCIARY responsibility must be 

conceived as an ideal to be volun- 
tarily and gladly pursued rather than 
approached from the standpoint of a 
mandate or a prohibition from some 
governmental or judicial authority. 
The corporate fiduciary must be self- 


accusing rather than await attack. A 
philosopher, familiar with the past and 
seeing in the present more than mere 
events, might regard with some con- 
cern the great mass of statutory law 
and governmental regulation which 
continues to be enacted. 

It is not that law and regulation may 
not be needed. I am concerned with 
the psychological effect of law and reg- 
ulation in the field of professional fidu- 
ciaryship in that, unless the tendency is 
scrupulously guarded against, the corp- 
orate fiduciary of the future may regard 

itself purely as an artifi- 
cial creation of supervision 
and regulation rather than 
a living force of natural 
ideals and instincts, cap- 
able of regulating itself 
and accomplishing within 
and by itself more than 
judicial and governmental 
supervision can attain. 
Fundamental principles 
are often waived aside as 
platitudes or bromides, 
and more often ignored, 
because familiarity breeds 
a sort of contempt that 
blinds one to their prac- 
tical significance. It would be a great 
mistake for a corporate fiduciary to 
ignore or forget the fundamental prin- 
ciples of its profession, since these 
fundamental principles are the funda- 
mentals of law governing fiduciary re- 
sponsibility, and no regulation, how- 
ever broad, or supervision, however lax, 
could excuse a violation of a funda- 
mental principle of the fiduciary rela- 
tionship. 


Self-Discipline vs. Regulation 


ENCE, it follows that a thorough 
understanding of fundamental 
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principles and a faithful adherence to 
them are essential to make the corpo- 
rate fiduciary idea progressively suc- 
cessful and enduring, and in order to 
accomplish this, the directors, officers, 
and employees of the corporate fidu- 
ciary must be “fiduciary minded.” 

To be fiduciary-minded, one must be 
imbued with the true spirit of the re- 
strictions and exacting service requir- 
ed in the fiduciary relationship. A mere 
knowledge of the fiduciary principles is 
not sufficient unless it be accompanied 
by a whole-hearted and sympathetic 
subservience to the ideals behind the 
principles governing the relationship. 

The Trust Division of the American 
Bankers Association and its affiliate, 
the Graduate School of Banking, are 
doing magnificent work in promoting 
an understanding and appreciation of 
fiduciary responsibility, and I have 
nothing but the warmest praise for 
them. I think, however, that in addi- 
tion to the splendid work of the Trust 
Division and the Graduate School of 
Banking, each individual corporate fidu- 
ciary should take pains to wage an un- 
ceasing campaign of education of its 
trust personnel, and to seize upon every 
opportunity such as, for example, the 
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reports of the state and national bank 
examiners and the reports of the in- 
stitution’s own examining committee, 
as means of emphasizing the underly- 
ing and fundamental principles of fidu- 
ciary responsibility and their applica- 
tion to practical administration. 


Broader Horizons 


N this way, the corporate fiduciaries 

of the country will build up and 
preserve a solid tradition of unselfish 
service, transcending the mere servi- 
tude of regulation, and attaining 
through the medium of well-merited 
public confidence, a wider field of pub- 
lic usefulness and a secure and un- 
shakeable position in the economic life 
of our country. 


I ungrudgingly concede to the corp- 
orate fiduciary, a special and distinct 
place in our economic life as an expert 
administrator, whose proper sphere of 
service in no way encroaches upon the 
functions of the lawyer. Our great na- 
tional wealth and the complexities of 
modern civilization require specializa- 
tion, and the corporate fiduciary is the 
natural and inevitable outgrowth of 
that need. 


Viewing Legislation From Social Aspects 


GEORGE G. BOGERT 
Professor of Law, University of Chicago; Author of “Trusts and Trustees” 





T seems to me a cause for congratu- 
lation that the Corporate Fiducia- 
ries of the country and the lawyers are 
drawing more closely together and be- 
coming more friendly and harmonious. 
The Corporate Fiduciaries have con- 
scientiously endeavored to withdraw en- 
tirely from any work savoring of the 
practice of law. The lawyers are more 
and more appreciating the fine services 
which most Corporate Fiduciaries ren- 
der to their clients. The newly organ- 
ized Trust Section of the American Bar 
Association is typical of the new coop- 
erative spirit. In that section lawyers 
and trust company men are getting 
much benefit from the discussion of 
common problems. 


I suggest that in considering legisla- 
tion in the trust field Trust Officers exa- 
mine the legislation from the broad 
point of view of the welfare of settlors, 
beneficiaries, all trustees, and the pub- 
lic. There has been a tendency on the 
part of some officials to combat uni- 
form trust legislation and other trust 
reforms, if such proposed changes were 
not entirely and completely satisfactory 
to Corporate Trustees from the points 
of view of convenience and financial 
return. A broader outlook would lead 
such officials to favor legislation which 
is intended to strengthen the trust in- 
stitution and improve its standing, even 
if some minor disadvantages to Corpo- 
rate Trustees were involved. 





Managementality 


The Spirit of Leadership and the Man Behind the Gun 


LOUIS S. HEADLEY 
Vice President, First Trust Company of Saint Paul, Minnesota 


ROM many viewpoints the most ex- 
pectant era in American history 
came with the close of the last century. 
The hardships of pioneer life were large- 
ly past. Virgin lands were yielding 
abundant crops. Fundamental inven- 
tions were adding to man’s convenience 
and comfort. Wealth was rapidly 
mounting. The harvest seemed at hand. 
But more important than the material 
prosperity of the age was the attitude 
of mind which characterized our people. 
There was a freshness of outlook and 
a faith in ourselves which gave virility 
and dignity to life. Education was 
spreading rapidly. The lecture platform, 
the Chautauqua circuits, free schools 
and libraries were carrying learning into 
every part of the country. 

Belief in the transcendent importance 
of the individual was the dominant phil- 
osophy of the age. The year of 1898 
gave an expression to our speech which 
typified the faith that was in us. Amer- 
ican manhood had qualities, we believed, 
which could win against great odds. They 
had been born in struggle and hardship 
and had come to maturity in our youth. 
We relied to win the war not so much 
on our wealth or our armament or our 
military skill as on the sturdiness of our 
man-power. It was not to the dollars 
behind our army that we looked but to 
“the man behind the gun.” 

“The man behind” our future! It 
seemed a glorious conception. A man- 
hood that had grown hardy in subduing 
a continent, a manhood that was alert 
and self-reliant and asked no favors, a 
manhood that could be trusted in any 
situation, was our proudest boast. 


UCH that was foreshadowed in 
those years has come to pass. 
Wealth has continued to increase until 
it has virtually overwhelmed us; inven- 
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tion has followed invention with breath- 
taking velocity; education has become 
so common that it is almost universal. 
Only in those imponderable qualities 
which were our greatest hope has the 
dream of 1898 seemingly not come true. 
The cry for security has drowned the 
call for freedom; expediency has sup- 
planted obligation as a rule of conduct, 
easy relief has weakened self-reliance. 
The moral fiber of multitudes of people 
has become flabby. 


There is need for social cooperation 
and for governmental regulation. We 
must learn to work together, and we 
must keep the paths of opportunity open. 
But self-respect and incentive to struggle 
should never be taken away. When the 
moral stamina of our people begins to 
weaken under persistent pampering it is 
time to take stock. Even the gentle 
Emerson could write, “The doctrine of 
hatred must be preached to counteract 
the doctrine of love when that pules and 
whines.” 


The collapse of idealism started in 
high places and spread rapidly. Pol- 
troonery is very contagious. When sov- 
ereign states disregard treaty obligations 
and repudiate contracts, individuals feel 
less bound to perform their undertak- 
ings. When leaders display base qual- 
ities, those who follow easily rationalize 
their own derelictions. When great corp- 
orations look to government for relief, 
and when governments continue to bor- 
row for present needs at the expense of 
posterity, individual self-reliance disap- 
pears as a national characteristic. A sur- 
render of standards at the front is a 
signal for a general retreat. 


People seldom outrun their leaders in 
either direction. 
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principles and a faithful adherence to 
them are essential to make the corpo- 
rate fiduciary idea progressively suc- 
cessful and enduring, and in order to 
accomplish this, the directors, officers, 
and employees of the corporate fidu- 
ciary must be “fiduciary minded.” 

To be fiduciary-minded, one must be 
imbued with the true spirit of the re- 
strictions and exacting service requir- 
ed in the fiduciary relationship. A mere 
knowledge of the fiduciary principles is 
not sufficient unless it be accompanied 
by a whole-hearted and sympathetic 
subservience to the ideals behind the 
principles governing the relationship. 

The Trust Division of the American 
Bankers Association and its affiliate, 
the Graduate School of Banking, are 
doing magnificent work in promoting 
an understanding and appreciation of 
fiduciary responsibility, and I have 
nothing but the warmest praise for 
them. I think, however, that in addi- 
tion to the splendid work of the Trust 
Division and the Graduate School of 
Banking, each individual corporate fidu- 
ciary should take pains to wage an un- 


ceasing campaign of education of its 
trust personnel, and to seize upon every 
opportunity such as, for example, the 


Viewing Legislation From Social Aspects 


GEORGE G. BOGERT 
Professor of Law, University of Chicago; Author of “Trusts and Trustees” 


T seems to me a cause for congratu- 
lation that the Corporate Fiducia- 
ries of the country and the lawyers are 
drawing more closely together and be- 
coming more friendly and harmonious. 
The Corporate Fiduciaries have con- 
scientiously endeavored to withdraw en- 
tirely from any work savoring of the 
practice of law. The lawyers are more 
and more appreciating the fine services 
which most Corporate Fiduciaries ren- 
der to their clients. The newly organ- 
ized Trust Section of the American Bar 
Association is typical of the new coop- 
erative spirit. In that section lawyers 
and trust company men are getting 
much benefit from the discussion of 
common problems. 


reports of the state and national bank 
examiners and the reports of the in- 
stitution’s own examining committee, 
as means of emphasizing the underly- 
ing and fundamental principles of fidu- 
ciary responsibility and their applica- 
tion to practical administration. 


Broader Horizons 


N this way, the corporate fiduciaries 

of the country will build up and 
preserve a solid tradition of unselfish 
service, transcending the mere servi- 
tude of regulation, and attaining 
through the medium of well-merited 
public confidence, a wider field of pub- 
lic usefulness and a secure and un- 
shakeable position in the economic life 
of our country. 


I ungrudgingly concede to the corp- 
orate fiduciary, a special and distinct 
place in our economic life as an expert 
administrator, whose proper sphere of 
service in no way encroaches upon the 
functions of the lawyer. Our great na- 
tional wealth and the complexities of 
modern civilization require specializa- 
tion, and the corporate fiduciary is the 
natural and inevitable outgrowth of 
that need. 


I suggest that in considering legisla- 
tion in the trust field Trust Officers exa- 
mine the legislation from the broad 
point of view of the welfare of settlors, 
beneficiaries, all trustees, and the pub- 
lic. There has been a tendency on the 
part of some officials to combat uni- 
form trust legislation and other trust 
reforms, if such proposed changes were 
not entirely and completely satisfactory 
to Corporate Trustees from the points 
of view of convenience and financial 
return. A broader outlook would lead 
such officials to favor legislation which 
is intended to strengthen the trust in- 
stitution and improve its standing, even 
if some minor disadvantages to Corpo- 
rate Trustees were involved. 
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The Spirit of Leadership and the Man Behind the Gun 


LOUIS S. HEADLEY 
Vice President, First Trust Company of Saint Paul, Minnesota 


ROM many viewpoints the most ex- 
pectant era in American history 
came with the close of the last century. 
The hardships of pioneer life were large- 
ly past. Virgin lands were yielding 
abundant crops. Fundamental inven- 
tions were adding to man’s convenience 
and comfort. Wealth was_ rapidly 
mounting. The harvest seemed at hand. 
But more important than the material 
prosperity of the age was the attitude 
of mind which characterized our people. 
There was a freshness of outlook and 
a faith in ourselves which gave virility 
and dignity to life. Education was 
spreading rapidly. The lecture platform, 
the Chautauqua circuits, free schools 
and libraries were carrying learning into 
every part of the country. 

Belief in the transcendent importance 
of the individual was the dominant phil- 
osophy of the age. The year of 1898 
gave an expression to our speech which 
typified the faith that was in us. Amer- 
ican manhood had qualities, we believed, 
which could win against great odds. They 
had been born in struggle and hardship 
and had come to maturity in our youth. 
We relied to win the war not so much 
on our wealth or our armament or our 
military skill as on the sturdiness of our 
man-power. It was not to the dollars 
behind our army that we looked but to 
“the man behind the gun.” 

“The man behind” our future! It 
seemed a glorious conception. A man- 
hood that had grown hardy in subduing 
a continent, a manhood that was alert 
and self-reliant and asked no favors, a 
manhood that could be trusted in any 
situation, was our proudest boast. 


UCH that was foreshadowed in 
those years has come to pass. 
Wealth has continued to increase until 
it has virtually overwhelmed us; inven- 
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tion has followed invention with breath- 
taking velocity; education has become 
so common that it is almost universal: 
Only in those imponderable qualities 
which were our greatest hope has the 
dream of 1898 seemingly not come true. 
The cry for security has drowned the 
call for freedom; expediency has sup- 
planted obligation as a rule of conduct, 
easy relief has weakened self-reliance. 
The moral fiber of multitudes of people 
has become flabby. 


There is need for social cooperation 
and for governmental regulation. We 
must learn to work together, and we 
must keep the paths of opportunity open. 
But self-respect and incentive to struggle 
should never be taken away. When the 
moral stamina of our people begins to 
weaken under persistent pampering it is 
time to take stock. Even the gentle 
Emerson could write, “The doctrine of 
hatred must be preached to counteract 
the doctrine of love when that pules and 
whines.” 


The collapse of idealism started in 
high places and spread rapidly. Pol- 
troonery is very contagious. When sov- 
ereign states disregard treaty obligations 
and repudiate contracts, individuals feel 
less bound to perform their undertak- 
ings. When leaders display base qual- 
ities, those who follow easily rationalize 
their own derelictions. When great corp- 
orations look to government for relief, 
and when governments continue to bor- 
row for present needs at the expense of 
posterity, individual self-reliance disap- 
pears as a national characteristic. A sur- 
render of standards at the front is a 
signal for a general retreat. 


People seldom outrun their leaders in 
either direction. 
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Reliance on Personnel or the Balance 
Sheet? 


F the ground which has been lost is 

to be regained and held, we must 
look first to our personnel. We must be 
able to rely with utmost confidence upon 
“the man behind” our strategy—the man 
behind the political office, the man be- 
hind the stock exchange, the man be- 
hind big business, the man behind the 
trust company, the man behind the bank. 
The most important factor in any enter- 
prise is the quality of its management. 
Mere cleverness is not enough. 


The directing force must have wide 
vision, honest purpose, and social out- 
look. It must increasingly accept power 
as a trust and reason and fair play as 
its motivating principles. Directors of 
great corporations cannot rely solely on 
balance sheets and the reports of public 
accountants, as the past year has demon- 
strated. They must concern themselves 
at the outset with the basic attitudes and 
character of the men whom they entrust 
with power. 


But there is no occasion for despair. 
The American people are idealistic at 
heart. The rout may still be turned and 
the ground regained. The call must 
come, however, from those who sounded 
the retreat. Old standards must be 
raised and old truths reaffirmed. Char- 
acter is still the most important factor 
in credit as it is in all lasting human 
achievement. And to character must be 
added wisdom and courage and discipline 
and hard labor. They must be demand- 
ed by the men behind our guns. They 
were the basis of our hope at the turn of 
the century; they are the surest promise 
for our future. 


Leaders and Lilliputian Labor 


APACITY for leadership of this 

sort must be developed. Those 
who are to lead the way back must have 
learned the road. An adequate philoso- 
phy of life is an increasing necessity 
for men of affairs. When complications 
multiply they must be able to see broad 
relations and must be governed by ulti- 
mate rather than immediate objectives. 


Call it vision or philosophy or what you 
will, it is much the same. 


It makes the difference between a small 
and a great man. Sometimes it is in- 
born, the product of generations of stur- 
dy righteousness. Sometimes it comes 
through education, but only if the edu- 
cation is humanistic and not merely fac- 
tual. Often it is developed through hard 
work, for work is sobering. 


Whatever its source this spirit must 
be implicit, and constantly fortified by 
reflection. Otherwise it may be dulled 
or lost in a multitude of trivial duties. 
Every business leader needs his ivory 
tower retreat where he may read and 
meditate. From its high places he must 
survey the wider field. There he must 
determine the general direction in which 
he intends to move. When he returns 
to the maelstrom of business he will go 
forward more confidently. 


The man behind—the “private” in 
business—must not be neglected if suc- 
cess is to be achieved at the front. UI- 
timately what is good for society is good 
for business. Honesty is a tough doc- 
trine. It must be rescued from the hands 
of sentimentalists. The qualities which 
it demands cannot be much talked about; 
rather they must be revealed in con- 
duct. Carlysle had the nub of it when 
he wrote, 


“Hang your sensibilities! Stop your 
snivelling complaints and your equally 
snivelling raptures. Leave off your gen- 
eral emotional tomfoolery, and get to 
work like men.” 


Both Great Britain and Sweden, particul- 
arly Sweden, have felt the impact of social- 
istic ideas and both countries have carried 
a number of these ideas into practice. In 
Great Britain, the Labor Party, and in Swe- 
den, the Social Democratic Party, have had 
the responsibilities of government, and 
neither, while in power, changed the basic 
idea of their society, which is capitalistic, 
but both endeavored to modify the workings 
of capitalism in order to bring about a high- 
er standard of living and greater security 
for a larger and larger number of their peo- 


ple. 
GERARD SWOPE, 
Pres.—General Electric Co. 
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Multiple Management in Trust Company 


HE Junior Advisory Board of The Equitable Trust Company affords a 

practical means by which our employees can share directly in the respon- 
sibilities of management. Those responsibilities being numerous, the activities 
of the Board have extended into many phases of the banking and trust field. 
Generally, however, the Board’s attention has been directed to the questions 
of operating economies, increased efficiency, improved public’ relations and 
new business development. 


In furtherance of those objectives, in many instances forms have been 
revised and new operating methods have been inaugurated. Suggestions de- 
signed to promote greater departmental coordination have been adopted. New 
channels and forms of advertising have been studied and ideas for the better- 
ment of customer relationship have been developed. 

This Board also encourages our entire staff to submit new ideas by offer- 
ing a cash award for those which are adopted. Although many suggestions 
are necessarily rejected, the plan tends to make our organization more “im- 
provement conscious” and more alert for opportunities to better our banking 
services and our customer relations. 

By enabling our employees to share the problems of management; by devel- 
oping latent executive ability; and by increasing the esprit de corps through 
the knowledge that merit alone is the key to advancement, the Junior Advisory 
Board has contributed substantially to our growth and progress. That con- 
tribution will become increasingly greater as the activities of the Board con- 
tinue to broaden. 


ROBERT G. MERRICK 
PRESIDENT, EQUITABLE TRUST CO., BALTIMORE 





The Junior Advisory Board in Session 
The adaptation of the “McCormick” plan to financial management, and its outstanding 
accomplishments from operations in banking and trust work, were described in a special 
article entitled “Democracy in Business Management”—December 1938 issue of Trust 
Companies—(Editor’s Note). 
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CONDENSED STATEMENT OF CONDITION 
At the close of business, December 31, 1938 


ASSETS LIABILITIES 


honHand i a : 
oteeatireheetletet Deposits $362,091,616.13 


Banks . . . . .$115,344,098.62 Outstanding 
Exchanges, Collections and Cer- 
and Other Cash Items. 14,754,582.10 tified 


United States Government Checks. 5,246,904.24 367,338,520.37 
Obligations—Direct 
and Guaranteed . . 166,646,799.87 Dividend Payable January 
OtherBondsandSecurities 11,719,444.88 3, 1939 a i mee 625,000.00 


Loans, Discounts and 
Bankers’ Acceptances. 


Interest Receivable, Ac- 


counts Receivable and A tances 3,549,482.07 
Other Assets .. 2,482,834.76 eee ete 


Real Estate Bonds and Reserve for Contingencies 3,000,000.00 
Mortgages . . . 4,955,322.47 


Customers’ Liability for 
Acceptances : 3,230,142.74 
Equities in Real Estate . 732,937.94 
Banking Premises— Equity Undivided 
and Leasehold . . — 2,810,049.20 Profits 2,881,484.03 40,381,484.03 


$418,334,522.84 $418,334,522.84 





Accounts Payable and 
FAIR TOR Te Other Liabilities . . 3,440,036.37 
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Capital . 12,500,000.00 


Surplus . 25,000,000.00 


United States Government obligations are carried at market. Government obligations 
and other securities amounting to $25,180,208.49 in the above statement are de- 
posited to secure public and trust deposits and for other purposes required by law. 


nner 
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Human Rights and Private Property 


The Basis of Legal Institutions in Economics and Social Stability 


DR, FRIEDRICH BAERWALD 


Department of Political Philosophy and Social Sciences, 
Fordham University Graduate School, New York, N. Y. 





O keep us alive we need material 

things. To keep us independent we 
must own them. The roots of private 
property are within human nature it- 
self. The Constitution, the Fourteenth 
Amendment and other statutes protect- 
ing private property are only a legal ex- 
pression of something which is an exig- 
ency of the natural and thereby normal 
order. From this angle the legal set-up 
of property rights appears to be merely 
the first line of defense of private prop- 
erty. Its ultimate protection is a gen- 
eral realization of what are the intrinsic 
requirements of human existence. 

If we take the physical aspects first, 
we realize easily that nature has equip- 
ped animals with everything they need 
in order to survive in their specific en- 
vironments. Man, however, has to pro- 
duce weapons for protection; and from 
the very beginning he had to manufac- 
ture goods to feed, clothe and shelter 
him. 


Now to the same extent that man de- 
pends on things, he also depends on the 
cooperation of other human beings. 
Wherever division of labor exists—and 
we find it at a very early stage of econ- 
omic development—we produce things we 
do not need so that we may exchange 
them for things we need. This natural 
interdependence is not confined to the 
sphere of material goods. To human na- 
ture there is given an urge to seek per- 
fection in all things and to achieve ulti- 
mate happiness. 


Threat to Freedom 


O pursue these material and spiritual 

ends successfully, man must live in 
a society and develop such institutions 
as the family, private property and the 
state. The state, therefore, since it is 
required by human nature itself, is not 
based on outside coercion or on mere 
convention. The origin of the state in 
human nature determines its functions. 





Brownsea Castle, England—symbol of the historic development 
of private property rights. 
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Since it is based on the normal needs 
of man, it must promote everything 
which enables human nature to achieve 
its ends and eliminate all influences that 
could divert it from its ultimate destin- 
ation. In this sense we say that the 
state must promote the common good and 
make it the controlling factor of all its 
legislation and administration. 

It can be demonstrated that the state, 
if it wants to work towards the common 
good, must uphold the principle of pri- 
vate property. Since we depend on ma- 
terial things, we cannot be free and act 
according to our own conscience if an 
outside agency has the sole power to allo- 
cate to us goods we need or to dictate 
what and how much we shall produce and 
consume. Such an all-powerful control 
would deprive us not only of any free- 
dom of choice with regard to our ma- 
terial existence, it would weaken our in- 
itiative to seek betterment of our econ- 
omic status. 

Furthermore, such a. system could 
never be fully effective without the state 


attempting to determine our ways of 
thinking and to remodel our whole at- 
titude and world outlook to fit into a 
general scheme of an omnipotent state. 
Without private property and that mea- 
sure of independence it gives to us we 
are reduced to mere cogwheels or parts 
of a social mechanism which substitutes 
itself for the common good. 


Social Basis of Legal Protection 


HUS, with a proper concept of 

human nature and its ends we can 
easily see the necessity of private prop- 
erty. However, this is only one phase of 
the whole problem of property. The 
question immediately becomes complex 
whenever we try to evaluate a given so- 
cial and economic condition in the light 
of the principal private property. We 
cannot arrive at a ‘satisfactory answer 
unless we distinguish between the right 
to own private property as it is based on 
human nature and the actual property 
rights as founded on a given distribu- 
tion of wealth. 

A proper understanding of the prin- 
ciple of private property assumes a pro- 
tection of claims which have been ac- 
quired lawfully. But if we would stop 
then and there, we would fail to realize 
the full implications involved in the prin- 
ciple of private property. Once we ad- 
mit that private property is a pressing 
necessity of normal human nature, we 
must become concerned not only with the 
protection of the (beati possidentes), 
(blessed owners) but also with those who 
have been less fortunate in their at- 
tempts to obtain security and independ- 
ence through the acquisition of property. 

The ideal order of property is one in 
which there is the widest possible spread 
of ownership. This does not imply the 
unrealistic idea of equalitarianism, ac- 
cording to which everybody should have 
the same amount of material goods. It 
merely means that in viewing property 
rights in the light of their underlying 
foundations we cannot shut our eyes to 
the discrepancies between a desirable 
order of property and actual conditions. 


OWEVER, any attempt to evolve a 
wider application of the principle 
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of property must be made in full cog- 
nizance of the nature of our modern in- 
dustrial society. If we neglect these 
realities, we are bound to destroy exist- 
ing property without creating anything 
to take its place. 

A brief glance at census figures of the 
last fifty years reveals that the number 
of property owners has been declining 
steadily. At the same time the propor- 
tion of the dependent population has 
grown rapidly. That is to say, the num- 
ber of people deriving their livelihood 
from the ownership of agricultural, in- 
dustrial and commercial property is 
much smaller than the number of those 
whose earnings are in the form of wages 
and salaries. It is in this setting that 
we have to discuss the principle of prop- 
erty today in its relation both to sub- 
stantial owners and to those whose prop- 
erty rights relate in actuality only to 
a few personal belongings. 


However, the _ distinction between 
these groups is not meant in any antag- 
onistic sense. On the contrary, a proper 
concept of the common good will en- 
able us to see that the basic interests 
of all groups within the community are 
identical. Those who own private prop- 
erty to any considerable extent have 
above all a vital interest in political and 
social stability. But it is impossible to 
conceive a secure property order in an 
unsettled economic system. 


Two Ways to Equilibrium 


BALANCED system, however, re- 
quires an income structure that is 
in such a state of equilibrium as to be 
able to stand on its own foundations 
without such buttresses as excessive gov- 
ernment spending and lending. A top- 
heavy income structure cannot very well 
do without such support, especially in a 
period of large scale unemployment. 
This weighs down on property rights in 
the form of taxation, labor friction and 
general uncertainty and insecurity. 
Now there seem to be two ways open 
to cope with that situation. The first 
one, I am afraid, is a deceptive short-cut 
which leads into an economic no-man’s- 
land. I refer to attempts to balance the 


Careful management 
conservative 
policies 
and strict 
adherence to 
sound banking 
principles 
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income structure by taking away some 
parts from the top. The other method, 
which is the only sound one, is to 
strengthen the foundation so as to en- 
able it to carry the total load. 

The first approach involves confisca- 
tory taxation and endangers the rights 
of private property without contribut- 
ing anything to a long range solution. 
What we need is not another distribution 
of existing income and property but the 
creation of new ownership and additional 
purchasing power. From this point of 
view we begin to realize the fallacy of 
all ideas of class warfare. Gains ob- 
tained by one class at the expense of an- 
other can at best be temporary. In the 
long run such discriminatory solutions 
must lead to a progressive paralysis of 
our system. 

Thus the question becomes: How can 
we combine in our modern conditions the 
rights of private property and the equal- 
ly legitimate claims to share in the na- 
tional product voiced by those who do 
not own any productive investments? To 
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find an answer we must face the facts 
soberly and without bias. 


The Best Guarantee 


HE economic reality that we have 

to consider shows an inevitable trend 
towards large-scale production. Modern 
technology promotes concentration as a 
means of savings costs and reducing 
prices. That in turn implies that we are 
continuously increasing our ability to 
produce goods but as we do so we can- 
not possibly increase the number of peo- 
ple owning directly or indirectly the 
means of production. From this situa- 
tion there is no escape. We cannot turn 
back the wheels, and all schemes which 
do not take these modern conditions into 
account are so much wishful thinking. 
If we allow for the full impact of this 
development, we have to revise our as- 
sumption of a relatively more even dis- 
tribution of property. 


Once we have to admit that under our 
technical conditions of production the 
possibilities of further diffusion of prop- 
erty rights are limited, we must com- 
pensate this trend by novel attempts to 
provide for that status of human exist- 
ence that gives to individuals that es- 
sential independence they require for the 
pursuit of their proper ends. 


In our search for such a solution we 
are not merely satisfying our quest for 
social justice. We are serving the best 
interests of private property itself. For 
productive property becomes worthless if 
it cannot be utilized fully. Its utiliza- 


tion, however, becomes impaired if the 
aggregate income of the nation is not 
keeping up with our technical capacity 
to produce, thereby creating deficiencies 
in effective demand which are bound to 
continuously depress the social and econ- 
omic efficiency of the whole economic sys- 
tem. If we adopt this point of view, we 
realize that an adequate share in the na- 
tional product by all members of the 
community is the best guarantee for con- 
tinued usefulness of property. 


The Companionship of Incomes 


N the adolescent stages of industrial 

revolution we have always been able 
to reconcile the increasing technical pro- 
ductivity of industry with the require- 
ments of a sound income structure simply 
because we have been able to increase 
the production of material goods many 
times and by doing so have constantly 
given employment to more and more peo- 
ple at higher and higher real wages. 
This process of self-adjustment of our 
property and income problem is slowing 
up as our system becomes more fully de- 
veloped and thereby more rigid. 


Something has to be done in time to 
prevent economic arterio-sclerosis which 
would render private property unproduc- 
tive. Recently an estimate has been 
made of how much national income we 
lost after 1929. If our national income 
had continued on the level of that year, 
$133,000,000,000 more would have been 
earned between 1930 and 1937 than was 
actually received. It is obvious that this 
drop of income is by no means merely a 
problem that concerns those depending on 
wages and salaries. It is of vital inter- 
est also to those whose income depends 
on the ownership of private property. 


So a new aspect of the problem be- 


comes visible. We have always consid- 
ered legal and political security as one 
of the prerequisites for a proper use and 
development of privately owned resour- 
ces and equipment. While these require- 
ments will always remain essential, we 
now realize that they may become mean- 
ingless unless they are supplemented by 





TRUSTS and ESTATES 


a much greater measure of economic sta- 
bility. This insight may cause a change 
of attitude on the part of some mem- 
bers of the community. 


It will be necessary to stress long-term 
earnings rather than short-term profits. 
In an unstable economy which is con- 
tinuously fluctuating it may be possible 
to accumulate high profits within a short 
period. However, the very instability of 
such a system makes for correspondingly 
large over-all losses at other times. These 
income fluctuations are not of the type 
that give a sense of security and enjoy- 
ment of our investment. A more stable 
economic system may flatten out the 
curve of profits; on the other side it may 
support a steadier curve of income. 


The Difference 


INCE it is impossible to stabilize 

the productivity of property income 
without stabilizing the total income 
structure, we have to recognize that cap- 
ital and labor are inter-dependent and 
must cooperate. This was stressed al- 
most fifty years ago by Pope Leo XIII; 


but it seems that for many individuals 
on both sides of the “fence” this is still 


an extremely novel idea. As, from the 
observation point of the United States, 
We gain more and more knowledge of 
the workings of the social experiments in 
other countries, we are in a better posi- 
tion to avoid mistakes that have been 
made elsewhere. 


The Russian experiment in negating 
private property has made an attempt to 
build up an industrial system on entirely 
unrealistic assumptions of human nature 
and its requirements. As time marches 
on-—but not necessarily forward—we are 
able to see clearer that this attempt is 
more and more frustrated by continuous 
friction that develops within such a man- 
ipulated set-up. Under that system the 
inefficiency of labor is only surpassed by 
the inefficiency of management, a fact 
that is clearly demonstrated by the in- 
numerable trials of “wreckers” and “sab- 
oteurs.” 


The capitalistic system or whatever 
we may have retained of it today may 


W un an individual, his at- 
torney and a trust officer discuss an 
estate plan, the matter has been ap- 
proached from its three most im- 
portant angles. The Continental 
invites you to make use of its Trust 
Department for this purpose. 


The CONTINENTAL 


BANK & TRUST COMPANY 


OF NEW YORK 
Main Office and Trust Department 
30 Broad Street, New York 





have many short-comings. However, in 
comparison with the communistic effort 
it is of much greater productivity and 
efficiency and much more in basic accord 
with the actualities and exigencies of our 
human nature. It is true that this sys- 
tem is continuously fluctuating and that 
at present its equilibrium is altogether 
too unstable and precarious. If, how- 
ever, under this system you fail as a 
manager, you are fired. In Russia you 
are shot. This difference, I think, makes 
it worth our while to continue the efforts 
to get this system working again with- 
out attempting to change one of its basic 
features, the right to own and to enjoy 
the fruits of private property. 


Democratic government and democratic 
institutions are the heritage of free men. 
They were bought with a price, and they 
may not be forfeited at any price.—Bishop 
James E. Freeman, at 1938 A. B. A. Con- 
vention. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 31, 1938 


RESOURCES 
Cash and Due from Banks ..... 
U. S. Government Securities .... 
State and Municipal Bonds..... 
Stock of Federal Reserve Bank... 
a a ra 
Loans, Bills Purchased and 
Bankers’ Acceptances 


$197,452,980.91 
229,471,898.74 
20,620,238.86 
2,259,150.00 
59,684,348.43 


206,827,429.24 


I on <i on a Qe ee 6 eee 21,784,733.11 
13,246,594.52 
4,591,040.39 
10.870,741.06 
2.496,438.63 


$769,305,593.89 


TCC CTC CET: 
Other Real Estate Equities ...... 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 
«eee $ 9,244,520.00 
32,998,440.00 


Preferred Stock 
Common Stock ..... 
Surplus and 

Undivided Profits .. 45,129,356.66 87,372.316.66 
POE bcctawctekccexecess SEH 
Common Stock Dividend 

(Payable January 3, 1939) ..... 
Preferred Stock Dividend 

(Payable January 15, 1939) 
Outstanding Acceptances ........ 
Liability as Endorser on Acceptances 

and Foreign Bills .... 
er 


824,958.50 


231,113.00 
16,361,190.57 


4,890,940.24 
655,486,077.75 


$769,305,593.89 


Principal Office: 55 Broad Street, New York City 


64 BANKING OFFICES IN GREATER NEW YORK 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 





Meeting a Public Need 


SAMUEL C. WAUGH 
President, Trust Division; American Bankers Association; 
Executive Vice President and Trust Officer, The First Trust Company of Lincoln, Neb. 


HE corporate trust business of this 

country has an honorable record of 
117 years, for its chartered existence in 
the United States began in April of 
1822. Trust men of today have a splen- 
did heritage upon which to build. 

We can well be optimistic about the 
future of trust business. True, certain 
problems of operation must be solved. 
However, there is a greater public need 
today than ever before for the type of 
service which trust institutions are qual- 
ified to render. The complexities of prop- 
erty ownership are bewildering. The 
task of successful money management 
and conservation of estates has never 
been more difficult for the layman—or 
even for the expert. Thoughtful men 
and women are genuinely concerned 


about the future financial protection of 
their families. 

There are no indications on the busi- 
ness horizon that these problems will be- 


come any easier. In fact, there is ample 
evidence that they may become more dif- 
ficult and complex. Actual and impend- 
ing changes in our business structure, 
proposed laws that would affect various 
investments, mounting taxes, uncertain- 
ties as to inflation and monetary changes, 
low return on invested funds—all of 
these have increased the 
worries of property-owning 
men and women. 

This public need is to- 
day’s challenge to trust in- 
stitutions. We can, as 
trust officers, furnish the 
property-owning public 
with the type of service 
that will help to solve their 
problems. But to do it 
fundamental facts must be 
recognized. 

We must—at all costs— 
preserve the _ traditional 


trust concept of putting the customer’s 
welfare above everything else. 

We must have the cooperation and ac- 
tive help of the legal fraternity if their 
clients and our customers are to have 
the type of service that will meet their 
needs of today. 

In both the bar and trust organiza- 
tions there has been a steadily increas- 
ing disposition not only to place the needs 
and interests of the customer first, but 
to respect each other’s rights and to rec- 
ognize the all-important fact that law is 
a profession and trusteeship is a busi- 
ness, and that neither one should arro- 
gate to itself the professional or busi- 
ness status of the other. 

For this improved understanding the 
Trust Division is most appreciative of 
the fine cooperation it has received for 
several years from the Committee on Un- 
authorized Practice of the Law of the 
American Bar Association. 

We must admit that trust institutions 
are not composed of supermen. Trust 
officers have no mystic powers to foresee 
the future. Future business conditions 
or government action with the resulting 
influence on the ownership of property 
cannot be forecast with infallibility. 

We are, however, specialists in the 

conservation of property 
and its transfer from one 
generation to another, with 
experience, training, and 
extensive sources of in- 
formation. 


By every means at our 
disposal the public should 
be informed, in simple, un- 
derstandable language, of 
the type and quality of ser- 
vice recognized trust in- 
stitutions are qualified to. 
render. 
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e 
Cleveland 
Crust Company 


Banking Offices located throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, DECEMBER 31, 1938 


ASSETS 
Cash on Hand and in Banks ...... + §$ 121,104,463.42 


United States Government oe, direct 
and guaranteed .... a 105,887,757.45 


State, Municipal and Other — ant Invest- 
ments, including Stock in Federal Reserve 
RO ae ee eee 12,968,757.30 


Loans, Discounts and Advances, less Reserves . 123,431,852.82 


Banking Premises (including investments and other 
assets indirectly representing bank premises) . . .« 6,443,569.63 
Other Real Estate (including investments and other 


assets indirectly representing other real estate) Less 
ee > 4 oy es 6S 8 see ee oO 10,486,155.57 


Other Resources . ..... 2,130,472.15 


Customers’ Liability on Acceptances Executed 
ye eee " 269,478.58 
eee wk st . $ 382,722,506.92 


LIABILITIES 


Capital Notes. - $ 13,936,500.00 
(Subordinated to Deposits and 
ther Liabilities) 


Capital Stock. . .... 13,800,000.00 
Surplus and Undivided Profits 4,465,646.11 
Reserve for Contingencies . 98,769.14 


Retirement Fund for Capital 
Notes and Accrued Interest 


to February 1,1939 . . . 322,265.69 32,623,180.94 


DEPOSITS 
Demand. ...... + $ 145,994,475.83 
a es oe aa S 170,534,069.09 316,528,544.92 


Estates Trust pee 
(Preferred) . ar 14,636,776.38 


Compenas'teenenenmen 
(Preferred) . ....-.- 16,196,369.28 30,833,145.66 


ok Se ee ee 2,468,156.82 


Acceptances Executed for Customers . . . « 269,478.58 
: mmm fk 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER CLEVELAND CLEARING HOUSE ASSOCIATION 
Member Federal Deposit Iasurance Corporatioa 





Coordinating Trust Law Development 


Relation of American Bar Association’s Section of Real Property, 
Probate and Trust Law to Administration of Trusts 


GEORGE E. BEERS 
Chairman of the Section; Member of New Haven (Conn.) Bar 


NE of the youngest and most vig- 

orous sections of the American 
Bar Association is that originally de- 
voted to real property law, but now en- 
larged and bearing the name of the 
Section of Real Property, Probate and 
Trust Law. Particularly in this ex- 
panded form, it has a vital interest for 
those concerned in the creation and ad- 
ministration of trusts. While on the 
one hand, the handling of trusts is 
closely akin to business and banking, 
on the other hand it touches the law 
at every point. 

It is idle to shut our eyes to the fact 
that the interests of trustee and lawyer 
may readily conflict and the importance 
of trying to define the functions of each 
is obvious and undoubted. The interest 
of the public is paramount. Nature has 
a way of preserving a perfect balance 
and it may not be altogether fanciful 
to look forward to an ideal which will 
involve, not only what is best for the 
public, but what in the true sense is 
best for all who serve the public. The 
true public interest—and no doubt the 
true interest of individuals 
—requires that each one 
shall perform the function 
which he is best fitted to 
perform. 


A Unity of Spirit 


NE of the objects of 

the Section of Real 
Property, Probate and 
Trust Law is to foster 
proper relations among 
those who discharge any 
duty in connection with the 
subjects embraced in its 
title. It is sought to aid all 


in working whether separately or togeth- 
er, in the discharge of the important du- 
ties involved in the handling of real 
estate, the probate of estates, and the 
administration of trusts. Some of the 
problems are purely those of business or 
administration, some are _ exclusively 
legal, but most of them come, as they say 
in wills, under the head of “mixed.” 


While the membership of the Section 
is confined to lawyers, the term “law- 
yer” is used in the broadest sense to in- 
clude the members of the profession 
from the scholar in the cloister or class 
room on the one side to those whose 
business is solely that of administration 
on the other. 

Furthermore, the Association and the 
Section do not sit apart and hold close 
communion with themselves, but have 
an open and ready ear for those who, 
though of a different fold, are one with 
them in spirit. Both the Association 
and the Section, each in its proper field, 
have committees of liaison to learn the 
views of and cooperate with other 

bodies. 

We bespeak, therefore, 
for the Section the sympa- 
thetic and helpful interest 
of all trustees, whether in- 
dividual or corporate, and 
all who assist them in what- 
ever way in their work. 
The chairman of any of the 
committees are any mem- 
ber of any committee would 
welcome correspondence 
with any such “associate 
member,” would value sug- 
gestions and would try to 
profit by criticisms. 
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Constructive Committee Work in the 
Divisions 
IKE Gaul, the section is divided into 
three divisions, each presided over 
by a Director, who is also a vice-chair- 
man of the Section. 

The Real Property Division is under 
the charge of Robert F. Bingham of the 
firm of Thompson, Hine & Flory of 
Cleveland; the Probate Division of R. 
G. Patton of Minneapolis, nationally 
known as an expert on real property 
and the author of the latest textbook 
on the subject* (his article in this issue 
covers the work of this Division); and 
the Trust Division of Gilbert T. Ste- 
phenson of Wilmington, Delaware, who, 
to trust men, in the language of the 
toastmaster, “needs no introduction.” 

The work of practically all of the 
committees is of real practical interest 
to those engaged in the administration 
of trusts. 





*See review in this issue. 


In the Trust Division itself we have, 
first, the Committee on Trust Statutes 
and Decisions. Some of the results of 
their efforts have already been publish- 
ed in the August number of Trust Com- 
panies beginning with page 169. 


There is no topic of more vital inter- 
est than the legislative changes going on 
all over the country. The study of them 
falls within the province of the Commit- 
tee on Pending Trust Legislation. 


One of the developments in legal and 
quasi-legal matters in the last few years 
has been the increasing importance and 
usefulness of periodical literature. The 
Committee on Current Trust Literature 
covers all of the periodicals dealing with 
the subject and the results of its work 
will be, it is hoped, of vital interest. 


Title Improvements 


HE Real Property Division has com- 

mittees on various phases of the sub- 
ject, as listed at the end of this article. 
Special atteniton may be called .to the 
subjects of a uniform mortgage act and 
federal tax liens and the general sub- 
ject of the improvement of land records. 


In one respect the Section has started 
out on an original line in a matter which 
is of perhaps only incidental interest to 
trust men. If a chain is no stronger than 
its weakest link, we may indulge in a 
paraphrase and say that a deed is no 
stronger than its description. If we do 
not know what we are talking about, it 
can make little difference what we say 
about it. The description of land is in 
part a legal question and in part a sur- 
veying or engineering question. There 
is in the Section a joint committee made 
up of lawyers particularly interested in 
the subject, and of engineers under the 
chairmanship of a distinguished mem- 
ber of the faculty of Princeton Univer- 
sity. 

While not altruistic in its announced 
purposes, the efforts of the Section are 
so in point of fact. In seeking to bring 
into a more perfect understanding those 
who are moving toward a common end, 
although by different paths, we are all, 
in our little way, exemplifying the true 
spirit of trusteeship. 
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In an article in this present number of 
Trusts and Estates the committees in the 
Probate Division are listed and the names 
of their chairmen given.’ Similar informa- 
tion as to the other two divisions is included 
here for the convenience of the readers, the 
name of the chairman following that of the 
committee. 


Trust Division: Trust Statutes and De- 
cisions: Walter W. Land, 32 Liberty Street, 
New York; Pending Trust Legislation: 
Ralph H. Spotts, Title Insurance Building, 
Los Angeles; Current Trust Literature: 
Herbert H. Scheier, 7 S. Dearborn Street, 
Chicago. 


Real Property Division: Changes in Sub- 
stantive Real Property Principals: Henry 
Upson Sims, Birmingham; Real Property 
Financing: Horace Russell, 135 So. LaSalle 
Street, Chicago; Uniform Mortgage Act: 
Harold L. Reeve, 69 West Washington 
Street, Chicago; Improvements in Convey- 
ancing Practice: W. Noble Carl, Houston, 
Texas; Standards for Abstracts of Title; 
H. L. Douglass, Oklahoma City; Standards 
for Title Opinions: Charles M. Lyman, New 
Haven; Standards for Title Insurance: 
James E. Rhodes, II, Hartford; Standards 
for Certificates of Title under Torrens Sys- 
tem: John deLaittre, Minneapolis; Improve- 
ment of Land Records: Edward D. Landels, 
275 Bush Street, San Francisco; Federal 
Tax Liens: Charles G. White, Plain Dealer 
Building, Cleveland; Conveyancing in Com- 
pliance with Bankruptcy Act: Elmer M. 
Leesman, 69 West Washington Street, Chi- 
cago; Joint Committee with Society of Civil 
Engineers: Philip Kissam, Princeton, (of 
Engineer members) and Dorr Viele, 12 
Shepard Street, Cambridge, Mass. (of Legal 
members); Building and Loan Financing: 
Henry P. Thomas, Alexandria, Va. 


Uniform Laws Urged 


At a meeting held last month, the region- 
al conference on uniform banking and se- 
curities practices, composed of delegates 
from 10 northeastern states, submitted num- 
erous recommendations for submission to 
the respective legislatures. Among these 
were enactment of the Uniform Stock Trans- 
fer Act and the Uniform Fiduciaries Act. 
A special committee was appointed to draft 
a Uniform Mortgage Act. Carl K. Withers, 
President, Lincoln National Bank, Newark, 
N. J., and chairman of the State Legisla- 
tion Committee of the American Bankers 
Association, is a member of this group. 
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The Toronto General Trusts has offices in 
all the principal cities of Canada from Mont- 
real to Vancouver. It offers complete facilities 
for handling personal and corporate trusts. 
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ONE HUNDRED YEARS OF BANKING SERVICE: 1839-1939 


Guaranty Trust Company 
of New York 


FIFTH AVE. OFFICE MAIN OFFICE MADISON AVE. OFFICE 
Fifth Ave. at 44th St. 140 Broadway Madison Ave. at 60th St. 
LONDON PARIS BRUSSELS LIVERPOOL HAVRE ANTWERP 


Condensed Statement of Condition, December 31, 1938 


RESOURCES 

Cash on Hand, in Federal Reserve Bank, 
and Due from Banks and Bankers $ 788,474,638.41 
U. S. Government Obligations 486,310,848.29 
Public Securities 48,921,515.25 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities 20,506,621.56 
Loans and Bills Purchased 528,846,450.25 
Credits Granted on Acceptances 20,989,416.36 
Bullion Abroad and in Transit a 173,463.00 
Items in Transit with Foreign Branches 5,571,535.22 
Accrued Interest and Accounts Receivable 18,428,401.02 
Real Estate Bonds and Mortgages 2,115,836.92 
1,928,138,726.28 
Bank Buildings 12,143,011.51 
Other Real Estate 1,483,922.92 


Total Resources $1,941,765,660.71 


Deposits $1,597,492,947.40 
Outstanding Checks 22,485,473.06 
1,619,978,420.46 
Acceptances $37,336,308.38 
Less: Own Acceptances Held for 
ll IARI GRIT aR 2 16,346,892.02 
20,989,416.36 
Liability as Endorser on Acceptances 
and Foreign Bills 3,914,858.00 
Dividend Payable January 3, 1939 2,700,000.00 
Miscellaneous Accounts Payable, Accrued 
I Os scaceacabptiaiioaiaancmincecninio 21,374,545.57 
1,668,957,240.39 
$90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits == .  12,808,420.32 


Total Capital Funds 272,808,420.32 
Total Liabilities $1,941,765,660.71 


Securities carried at $20,553,154.84 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 
(Member Federal Deposit Insurance Corporation ) 








Le ER 


Drafting Workable Trust Instruments 


Guides to Clarifying the Client’s Desires and the Trustee’s 
Procedure 


GILBERT T. STEPHENSON 


Director, Trust Research Dept., Graduate School of Banking, American Bankers Assn., 
and Director, Trust Law Division, Section of Real Property, Probate and Trust Law, 
American Bar Assn. 





This article is by a lawyer turned trust man addressed to his fellow- 
lawyers in the general practice. It is on some of the practical (not legal, 
except in one case) phases of making wills and trust agreements work- 
able. Mr. Stephenson speaks from first-hand experience and contacts 
with both groups throughout the country, and presents the results of 
cumulative analyses of provisions.—Editor’s Note. 


N the United States there are about 

3,000 trust departments. In these 
trust departments there are over 500 
trust officers who are listed in Martin- 
dale-Hubbell Law Directory as members 
of the bar. In addition to these, there 
are as many or more former practition- 
ers now trust officers who have not kept 
up their affiliation with the bar and law- 
trained men and women who have never 
taken their law examinations and been 
admitted to the bar. 

Again, every one of these 3,000 trust 
departments has its lawyer or firm of 
lawyers to whom it may go for legal ad- 
vice and guidance on trust matters. Still 
further, there are the thousands of law- 
yers who are serving'as special counsel 
for estates and trusts. All 
in all, it is fair, I think, to 
say that a big majority of 
the active members of the 
American bar are directly 
interested in one way or 
another in the workability 
of wills and trust agree- 
ments. 

In discussing wills and 
trust agreements with trust 
officers and with the gen- 
eral counsel for the trust 
institutions and_ special 
counsel for estates and 
trusts, I find that the prob- 





lems they encounter most frequently are 
not the legal problems of proper execu- 
tion but the practical problems of work 
ability. 


Rule Against Perpetuities. 


N one point only have I heard any 
complaint to speak of as to the 
legal efficacy of wills and trust agree- 
ments. Time and again, trust men with 
whom I talk say that not infrequently 
lawyers drawing wills and trust agree- 
ments, with their attention centered up- 
on meeting the testamentary desires and 
plans of their clients, inadvertently leave 
the title to property invested longer than 
the rule against perpetuities prevailing 
in the jurisdiction permits. On this point 
one need only to say to law- 
yers drafting long-term 
trusts under will or con- 
tract: Wtach out for the 
rule against perpetuities. 
During the past two 
years and more, with the 
help of lawyers and trust 
men, I have been making a 
collection of wills and trust 
agreements from every sec- 
tion of the country. These 
instruments have served as 
the source-material of a 
series of lectures to the 
upper-classmen of a num- 
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IN CALIFORNIA 





The statewide facilities of Bank 
of America are always available 
to you for corporate and per- 
sonal trust services. Prompt and 
dependable reports. 


Bank of America 
NATIONAL fI8Y8%,% ASSOCIATION 


MEMBER FEDERAL RESERVE SYSTEM 
Member Federal Deposit Insurance Corporation 


CALIFORNIA'S ONLY STATEWIDE BANK 








ber of the law schools of the country 
—during the school-year 1936-37 on 
Discretionary Powers of Trustees, 
1937-38 on Investment Provisions and 
1938-39 on Distribution Provisions.* A 
comparison of the working provisions of 
this selection of wills and trust agree- 
ments with one another and with the 
corresponding provisions or absence of 
provisions of numerous other wills and 
trust agreements brings to light several 
points about the working provisions of 
trust instruments deserving attention of 
lawyers in general practice, who draw 
such instruments. 


Retaining Originals 


N nearly every case, when a person 
of sizable estate dies, he leaves stocks 
and bonds that are not legal for trust 
investments under the laws of the state 


*Note: Each of these lectures is published in 
pamphlet form by The Graduate School of Bank- 
ing, American Bankers Assn. 





TRUSTS and ESTATES 


of which he was a resident. In many of 
these cases, to get rid of these unauthor- 
ized investments quickly or at a sacrifice 
would be the last thing the testator would 
want his executor to do. Yet, in the 
absence of a provision authorizing the 
retention of originals, the executor must 
get rid of all unauthorized original in- 
vestments within a reasonable time. 

On the other hand, sometimes, a testa- 
tor or settlor becomes so enamored of his 
own investment selections that he wants 
to direct his trustee to retain them. The 
unwisdom of such a direction is that a 
stock or bond that is a proper trust in- 
vestment at the time the will or trust 
agreement is drawn or at the time of the 
testator’s death may be an utterly im- 
proper one shortly afterward. 

In practically every case, I think, the 
lawyer called upon to draw a will or 
trust agreement should put these ques- 
tions, in substance, to his client and in- 
sist upon clear-cut answers to them: 
What do you want your executor-trustee 
to do with the stocks and bonds you own 
at your death or that you turn over to 
your trustee? Specifically, do you want 
to direct your trustee to get rid of all of 
them that are not proper trust invest- 
ments as soon as practicable, or do you 
want to authorize your trustee to retain 
them as long as it thinks best, or do you 
want, by saying nothing about them in 
the instrument, to leave your trustee to 
follow the law as to getting rid of un- 
authorized investments? Is it fair to 
the trustee to leave it in doubt as to 
what is to be done with originals when 
the matter can be put to rest once and 
for all by a short provision? 


Dealings Between General and Trust 
Estates 


OMETIMES a person of means dis- 

poses of portions of his estate dur- 
ing his lifetime through living trusts and 
life insurance trusts and leaves the bal- 
ance of his estate to be disposed of by 
will. It is not likely that such a person 
will leave in his general estate enough 
ready money to psy the debts, taxes and 
administration expenses. If the execu- 
tor has to sell assets to raise cash, it 
may mean a serious sacrifice. 
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On the other hand, if the living trust 
or life insurance trust agreement con- 
tains a provision authorizing (not direct- 
ing) the trustee to make purchases from 
or loans to the general estate and a cor- 
responding authority in the will to make 
private sales and negotiate loans, the ex- 
ecutor may raise the necessary cash, the 
stocks and bonds may be kept in the 
family, and sacrifice of assets avoided 
all around. 

Has a trustee the right subsequently 
to receive in trust under will additional 
property from a third party or in an irre- 
vocable living trust even from the settlor 
himself where no provision for the re- 
ceipt of additional property is to be 
found in the will or trust agreement? 
Has a settlor of an irrevocable living 
trust the right to add property to the 
trust where there is no provision for ad- 
ditions? The absence of such a provi- 
sion has caused no little trouble because 
of the uncertainty. The lawyer well may 
put to his client these questions: Do you 
wish to reserve the right hereafter to 
add property to this trust? Do you wish 
to give anyone else the right to add to 
it? 

Investing Trust Funds 
WO years ago, I asked a number of 
the trust men in Chicago to make up 


a list of investment provisions that they 
thought, in the light of their own ex- 
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perience, should not be. written into wills 
and trust agreements. Following is the 
list they prepared: 


A. Uncertain or Ambiguous 
Language 


1. Don’t direct or authorize the trus- 
tee “to invest in good income-bear- 
ing securities,’ and stop there. 

2. Don’t direct or authorize the trus- 
tee “to invest in first mortgage 
bonds,” and stop there. 

3. Don’t direct or authorize the trus- 
tee “to invest in municipal bonds,” 
and stop there. 

4. Don’t direct or authorize the trus- 
tee “to invest in first class bonds 
which are readily marketable,” 
and stop there. 

5. Don’t direct or authorize the trus- 
tee “to invest in obligations of 
the United States, selecting such 
as yield the best available rate,” 
and stop there. 

6. Don’t provide in one part of the 
instrument that the trustee shall 
invest only in legals and in an- 
other part that, during the sett- 
lor’s lifetime, the trustee shall in- 
vest only as he directs. 

7. Don’t provide in one part of the 
trust instrument that the trustee 
shall invest and reinvest at its 
discretion and in another part 
that it shall invest and reinvest 











10. 


11. 


12. 


13. 


14. 


15. 


16. 
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as to it may appear expedient or 
advisable. 


. Don’t provide that the trustee 


shall have the same investment 
powers as the settlor or testator 
would have if living. 


. Don’t enumerate certain types of 


securities and then generalize with 
the phrase “or other securities.” 
Don’t provide that the trustee 
may, “with consent of the settlor,” 
invest and reinvest, and _ stop 
there. 

Don’t give the trustee full discre- 
tionary power as to investments 
without specifying the classes of 
securities (common stocks, for in- 
stance, if they really are meant 
to be included) in which the trus- 
tee may invest. 


B. Overspecification 


Don’t limit the trustee to a single 
class of investments—as, for ex- 
ample, United States Government 
obligations, or bonds, or first mort- 
gages, or common stocks, or real 
property. 

Don’t limit the trustee to certain 
types of investments, even though 
not all of one class, which may 
not be available or suitable in the 
years to come. 

Don’t direct that the trustee shall 
invest only in the stocks or bonds 
of certain named companies. 
Don’t restrict the investment in 
any one security to too small an 
amount (overdiversification). 
Don’t specify the proportions 
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17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


which the several types of secur- 
ities shall bear to the total (in- 
flexible diversification). 

Don’t prescribe mathematical 
standards (such as the ratio of 
quick assets to current liabilities) 
by which to select investments. 
Don’t say that the trustee shall 
retain, throughout the duration of 
the trust or even for a specified 
time, original property taken over 
from the settlor or his estate. 
Don’t specify the time at which 
trust property shall be sold. 
Don’t specify the price for which 
it shall be sold. 

Don’t specify the contingency (as 
when a security has been in de- 
fault a year) upon the happening 
of which property shall be sold. 


Loose-Ends as to Co-Trustees and 
Advisors 


Don’t name an individual co-trus- 
tee without covering the possi- 
bility of his being unwilling or un- 
able to serve. 

Don’t provide that the trustee 
shall invest or reinvest only with 
the approval of a named advisor 
without providing also how the 
approval is to be indicated and 
what the trustee is to do in the 
event the advisor fails or refuses 
either to approve or to disapprove. 


Don’t provide that the trustee 
shall invest or reinvest only upon 


’ the direction of an advisor with- 


25. 


out providing how the direction is 
to be indicated, without enumer- 
ating the general types of invest- 
ments the trustee may make, or 
without relieving the trustee of 
liability for making investments 
according to the instruction of the 
advisor. 


Don’t require the trustee to ob- 
tain the direction or approval of 
an advisor unless the latter reas- 
onably may be expected to be 
available and without naming the 
conditions upon which the trustee 
may act without his direction or 
approval. 
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26. Don’t say that the trustee shall 
consult an advisor about invest- 
ments without also saying wheth- 
er or not the advisor must ap- 
prove any change in investments 
before it is made. 


If the testator or settlor wants his 
trustee to invest and reinvest only in 
legals (saying it is in one of the 20-odd 
states that has a list of legals) he should 
say so. If he wants his trustee to go 
outside the list of legals, he should say 
that too. More than that, if he wants 
to authorize his trustee to invest in com- 
mon or preferred stocks, he should say 
so in so many words. There is no rhyme 
or reason in leaving the trustee in the 
dark as to its investment powers. It 
has enough investment problems with- 
out having to worry over its investment 
powers. 


Nominee Holding and Proxies 


N a given case there may be good 

reason for carrying stocks or reg- 
istered bonds in the name of a nominee 
or in the name of some third party or 
in the name of the trustee without dis- 
closing the fiduciary relationship, or 
there may be equally good reason for 
not doing so. In either event, particu- 
larly in a sizable estate, with a num- 
ber of listed stocks and bonds, the trus- 
tee should not be left in any doubt as 
to the name in which it is to carry 
stocks and registered bonds. 

Does a trustee have the right to vote 
stock by proxy? Does voting by proxy 
involve a delegation of duty? Has a 
trustee the right, even if it were pos- 
sible for it to attend all the meetings, to 
put the estate or trust to the expense 
of sending representatives all over the 
country to attend annual stockholders 
meetings where in many instances the 
only business is to elect directors? 

Has a trustee the right to throw prox- 
ies into the wastebasket and ignore 
stockholders meetings except in those 
comparatively rare instances in which 
it is the controlling stockholder of a 
close corporation? Shouldn’t the will or 
trust agreement speak out definitely on 
the trustee’s voting by proxy? And, 
normally, is it not better to leave it up 
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to the trustee to exercise its own judg- 
ment about voting—to vote in person in 
some cases, by proxy in others and not 
vote at all in still others? 

Exercising Options, Privileges, and 
Rights: A testator or settlor gives his 
trustee authority to retain non-legal 
originals but requires it to invest new 
funds and to reinvest only in legals. 
Among the authorized originals is a 
common stock. The corporation wish- 
es to increase its capital stock. The 
trustee as stockholder has a right to 
subscribe for its share of the new issue. 
But it has no right to invest or reinvest 
in non-legals and stock is a non-legal. 
The will or trust agreement should be 
definite as to the trustee’s authority and 
duty to exercise rights, options and 
privileges. 

Sole Custody of Securities: A bank or 
trust company and an individual are 
named co-executors and_ co-trustees. 
Ordinarily, it is contemplated—taken for 
granted, as a matter of fact—that the 
bank or trust company is to have cus- 
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tody of and full responsibility of the phy- 
sical safekeeping of the securities in the 
estate or trust. Yet, if there is not a 
provision to this effect in the will, the 
absence of it may lead to questioning 
and, sometimes, even to disagreement 
among the co-executors and co-trustees. 


Reducing Interest Rates on Mort- 
gages: The trustee is holding in the 
trust a good 6% mortgage. The bor- 
rower comes in and says that unless 
the trustee reduces the interest-rate to 
5% he will borrow the money elsewhere 
and pay off the mortgage. The trustee 
knows it is better to have a 5% mort- 
gage than idle funds. But what right 
has the trustee to assent to a 1% cut in 
the interest rate? This suggests the 
advisability of a provision authorizing 
the trustee, in the exercise of its judg- 
ment, to reduce interest rates on mort- 
gages in trusts. 


Leasing beyond the Duration of 


Trust: The trust is to terminate at the 
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death of A, who now is 75 years old, 
and the property is to go to a number 
of beneficiaries, some of whom are 
minors. The trust estate consists large- 
ly of a business house adaptable for 
mercantile purposes. The present lease 
expires July 1, 1939. A prospective 
lessee offers a handsome rental and 
agrees to make substantial improve- 
ments in the property at his own ex- 
pense, provided he can get a 10-year 
lease. In the absence of authority in 
the trust instrument the trustee would 
hesitate to give a 10-year lease which 
might and in all probability would ex- 
tend beyond the lifetime of A. It would 
be difficult, if not impossible, to get all 
the ultimate beneficiaries to agree to 
such a long-term lease. With a provi- 
sion in the trust instrument authorizing 
the trustee to make leases that may ex- 
tend beyond the term of the trust, the 
trustee may, and doubtless will, be able 
to keep the trust property productive 
during A’s lifetime and turn it over to 
the ultimate beneficiaries still produc- 
tive, which will be to everybody’s ad- 
vantage. 


Setting up Reserves: Under the terms 
of the trust, A, widow and mother, is to 
receive the net income payable monthly. 
The trust estate consists largely of rent- 
property. Certain months of the year 
city, county and state taxes are payable. 
From time to time repairs and improve- 
ments have to be made. Unexpectedly 
furnaces and water systems have to be 
replaced. The net income is a fluctuat- 
ing amount from month to month and A 
does not know what to count upon for the 
support of herself and the support and 
education of her children. In the ab- 
sence of authority in the instrument, 
the trustee hesitates to hold back rent 
received and set up reserves for taxes, 
repairs, improvements, and other ex- 
penses of carrying the property. With 
such authority the trustee is able to 
set up reserves and then to equalize 
the income-payments to A. So, when 
the trust estate consists partly of rent- 
property, isn’t it highly advisable to 
have a provision in the will or trust 
agreement authorizing the trustee to 
set up and maintain reserves? 
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Amortizing Premiums on Bonds 


HETHER or not to amortize pre- 

miums on bonds is one of the mod- 
ern trustee’s great problems. Accumu- 
lating discounts is not a practical prob- 
lem, for scarcely anywhere—not even 
where they habitually amortize pre- 
miums—do trustees accumulate dis- 
counts. The problem of amortization 
is two-fold. First, there is the practi- 
cal difficulty of amortizing on anything 
that even approaches an accurate or 
scientific basis. Second, there is the 
confused state of the law. 

In some states, a trustee must amor- 
tize unless he is authorized or directed 
not to do so; in others, it is just the 
opposite. In some states, the practice 
is to amortize; in others, not. In some 
institutions, they amortize in certain 
accounts or as to certain bonds and not 
in other accounts or as to other bonds 
in the same account. In the five states 
that have adopted the Uniform Princi- 
pal and Income Act—Oregon, Virginia, 
North Carolina, Florida and Louisiana— 
a trustee does not amortize unless auth- 
orized or directed to do so. 

The trustee may be directed to amor- 
tize or it may be directed not to amor- 
tize or it may be authorized to use its 
own judgment about the matter and to 
amortize or not as to a given bond as 
it thinks best. Except in those states 
that have the Uniform Principal and 
Income Act—and may their number in- 
crease—this matter should, by all 
means, be covered one way or another 
by the trust instrument. 


Distribution—Claims—Borrowing 


B, C and D are the distributees of 

9 an estate or trust. A is inclined 

to be unreasonable and inconsiderate 
of the interests of the others. He wants 
his share in cash and is willing to let 
the property be sold at a sacrifice to 
raise the cash for his share. In order 
to cope with such a situation, which is 
not at all unheard of, the trustee should 
be armed with a provision in the in- 
strument authorizing it to make dis- 
tributions in cash or in kind, at valua- 
tions to be fixed by the trustee as to 
which its decision shall be final. 
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While an executor or trustee may 
have the right anyway, even in the 
absence of express authority in the in- 
strument, to arbitrate, adjust, compro- 
mise, or even to abandon claims so long 
as it acts in good faith and with reas- 
onable care and prudence, nevertheless, 
as a practical business matter, the exe- 
cutor or trustee is in a much more com- 
fortable and in a much better trading 
position if it can have in the instru- 
ment the express authority to do or not 
to do what, its judgment dictates, 
should be done or not done. 

Likewise, under the law an executor 
or trustee may have authority to bor- 
row for the benefit of the estate and 
to pledge assets (other than real prop- 
erty) as security. Just the same, a 
trustee feels easier about negotiating 
a loan to pay debts, taxes or administra- 
tion expenses and the bank is readier 
to grant the loan if the instrument 
gives the executor or trustee express 
authority to borrow and pledge for the 
benefit of the estate. 
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Reliance Upon Affidavits and Other 
Evidence 






N this modern world business is car- 

ried on through the communication 
mediums of telephone, mail, telegram, 
cable, radiogram, and the like. Letters 
and affidavits, instead of formal deposi- 
tions, are relief upon by businessmen 
to establish facts. To what extent 
should the trustee be authorized to use 
these modern mediums of communica- 
tion and evidence and, in the absence 
of negligence, to what extent should it 
be protected in using them? 

A trustee in good faith and without 
negligence acts on a telegram which 
turns out to have been garbled in trans- 
mission. In good faith and without 
negligence it misunderstands a state- 
ment over the telephone about a mat- 
ter which a careful and prudent busi- 
ness man would settle by telephone. 

At the present time a great many 
lawyers are writing into the wills and 
trust agreements they draw a provision 
to the effect that, where the executor or 
trustee acts in good faith and is with- 
out negligence, it may employ without 
liability these modern mediums of com- 
munication and evidence. 





















Taking and Relying upon Advice of 
Counsel 


LEGAL problem arises in the ad- 

ministration of a trust. The trus- 
tee promptly takes and faithfully fol- 
lows the advice of competent counsel. 
The matter gets into court and the 
opinion of counsel is overruled. Should 
the trustee be personally liable where 
it takes and follows the advice of com- 
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petent counsel? I have found in some 
of the wills and trust agreements a 
provision like this from a New York 
instrument: 





The trustee shall not be liable for any 
action taken or omitted to be taken in 
reliance upon the opinion of its counsel. 


Mightn’t such a provision be strength- 
ened if, instead of saying its counsel, 
it said, as in a Missouri instrument, “of 
any attorney so long as diligence, good 
faith, and care are exercised in his ap- 
pointment?” 

The foregoing are only a few of the 
working provisions of the wills and 
trust agreements I have analyzed. For 
example, I examined one exceptionally 
well drawn Baltimore living trust 
agreement in which the trustee had 
55 express grants of power for admin- 
istering the property and 10 more for 
making the distributions of the income 
and principal. The following are some 
of the other working provisions in mod- 
ern, carefully drawn wills and trust 
agreements: 


1. To carry on businesses 

2. To participate in reorganizations 

3. To change terms of guarantee on 
mortgages 

4. To continue mortgages after matur- 
ity without renewal or extension 

5. To foreclose mortgages and bid in 
property 

6. To retain property bought in under 
foreclosure 

7. To determine what is income and 
what, principal 

8. To allocate or apportion expenses 

9. To allocate or apportion realized ap- 
preciation 

10. To allocate or apportion stock or oth- 
er extraordinary dividends 

11. To determine distributions 






































TRUSTS and ESTATES 


. To sell privately, for cash or on time 

. To execute papers 

. To employ agents and attorneys 

. To assume full responsibility in co- 
trusteeships 

. To carry several trusts in one estate 

. To pay to successive beneficiary 

. To exercise powers either as executor 
or as trustee 

. To do all other necessary or appro- 
priate acts. 


an article in the June 1938 num- 
ber of Law and Contemporary Problems 
(School of Law, Duke University, Dur- 
ham, North Carolina) I called attention 
to some of the provisions that, according 
to reports, do work well. In this article 
I am only calling attention to some of the 
working provisions that trust men, draw- 
ing on their experience, think should be 
covered in the instrument and to some 
of the things that may happen if they 
are not covered and, more than that, if 
they are not covered in a workable way. 
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Importance of Title Insurance 


In discussing FHA mortgages as in- 
vestment mediums for financial institu- 
tions and individuals Philip W. Kniskern, 
president of the First Mortgage Corp- 
oration, of Philadelphia, cautioned that 
the mortgages should be safeguarded by 
title insurance in a sound and reputable 
title company. “It must be remember- 
ed,” Mr. Kniskern pointed out, “that the 
insured FHA mortgages insure only 
against default of principal. They do 
not insure against any defects in the 
title. 


“It is incumbent upon the buyer of a 
mortgage to know that title is good in- 
asmuch as the benefits of FHA insur- 


ance are dependent upon furnishing good - 


title at the time claim is made under 
the guarantee. The investor should, by 
title insurance from a strong company, 
protect himself against the possibility 
that the Federal Housing Administration 
will at a later date declare the title un- 
satisfactory, to his financial sorrow. 


“The importance of insisting upon title 
insurance with a mortgage cannot be 
stressed too strongly. An abstract or 
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search of title may find a clear title yet 
a survey may show the property over- 
laps a few inches on the adjoining prop- 
erty. The amount of ground involved 
may be small, but the cost to clear the 
title is often great. 


“Title insurance not only protects 
against all this but also against such 
things as bankruptcies, litigation, dece- 
dent’s debts, inheritance taxes, federal 
succession taxes, judgments, District 
Court judgments, municipal taxes and 
liens, mechanics and material men’s 
liens, corporation taxes, heirs of estates, 
minors contracting, improper convey- 
ances, defective deeds or conveyances, un- 
satisfied mortgages, wives’ dower inter- 
ests, restrictive covenants, easements, 
uses granted or implied, adverse posses- 
sion, accuracy of description. 


“Banks have found that where liquid- 
ity was an important factor, one of the 
best forms of investments has been FHA 
mortgages backed by title insurance.” 
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T IS very gratifying to notice the attitude toward public questions which is 
taken by Trust and Estates. All of us change our minds slowly and the new 
concepts of the relation between government and business and of personal prop- 
erty rights is one which is not quickly accepted by many. As pointed out by 
President Angell of Yale University and by James Truslow Adams, the distin- 
guished historian, we cannot ignore the trend of modern thought and legislation. 








It is to be noted also that our economic organization is closely dependent 


on certain alterations in procedure. 


The smooth operation of business and its 


expansion are increasingly dependent on a, larger purchasing power among mass- 


es of people. 


Expansion cannot come so much as in the past because of a growth in popu- 
lation since that growth is now being definitely retarded. Nor can expansion 
come so fully as in the past through the occupation of new and hitherto un- 


occupied regions. 


This does not mean that expansion is impossible but that it must rest on 


different foundations. 


Increased capacity to produce large volumes of goods will 


mean idle plants and unemployed workers unless markets can be found. These 
markets will of necessity be among the great mass of the population and they 
cannot buy unless they have funds with which to do so. 

This idea is becoming firmly fixed. There have been and doubtless will con- 
tinue to be many crude proposals regarding the ways in which it can be applied. 
Fortunately there seems to be a diminution in the number of these bizarre sug- 


gestions, but the basic problem still remains. 


gratulated for its broad outlook. 
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Selfish Citizenship 


New and strange pressures are upon us 
today and eternal vigilance and an alert 
citizenry alone can repel them. 

A threatening peril, and it is ever with 
us, is found in a type of citizenship that is 
selfish, careless, flippant and indifferent. 
Sometimes this type is found among those 
who are made independent through accu- 
mulated wealth. They live lives unrelated 
to the weal of the masses who sweat and 
toil. They are guilty of extravagances that 
are vulgar and provocative of class hatred. 
They have a material wealth that calls for 
the protection of the state, the state they 
refuse to serve. 


In all that I am saying I share with you 
a high appreciation of material values and 
what they can mean to us in every form of 
our life. I am well assured that the reli- 
gious and beneficient agencies, our schools, 
colleges, academies, hospitals, orphanages, 
and all our eleemosynary institutions, are 
largely the product of our accumulated and 
outpoured wealth. Great benefactions that 
conserve the best interests of society and of 
men generally, come to us from the gener- 
ous hands of those who themselves, in many 
instances, have known poverty, privation 
and want. 


BISHOP JAMES E. FREEMAN 
Before American Bankers Assn. 1938. 
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Opportunities For Probate Improvements 


Many Needed Reforms Possible of Accomplishment Through 
Committee Work 


R. G. PATTON 


Member of the Minneapolis (Minn.) Bar; Director Probate Division, Section of Real 
Property, Probate and Trust Law, American Bar Association 


O word is ever spoken to deny the 

important place occupied by our 
courts of probate. Instead we cannot 
but concede the approximate correct- 
ness of the statement frequently made 
that the volume of business in these 
courts is such that the period averages 
only thirty years during which they ad- 
judicate the devolution and distribution 
of property aggregating in value the en- 
tire wealth of the country. My own 
thought is that this may occur in an 
even lesser period of time. 

There are other courts where the sub- 
ject matters of their cases will average 
higher per case, but it is doubtful 
whether any other class of courts can 
make as high a showing as to the aggre- 
gate value of property involved in its 
cases during a particular period. In 
addition to their probable pre-eminence 
from the point of view of property, the 
guardianship and insanity jurisdiction 
of most probate courts gives them a high 
percentage also of the cases pertaining 
solely to personal rights. 

With this well known importance of 
the probate courts, and of the volume 
and character of the sub- 
ject matters of their juris- 
diction, how can we ac- 
count for the attitude of 
the profession toward pro- 
bate practice? Why in so 
many of the larger law 
firms is the probate work 
handled by a junior asso- 
ciate? A few of our most 
eminent lawyers devote 
themselves exclusively to 
this work. 

Why, in some communi- 
ties, is the bulk of the pro- 
bate practice conducted by 


banks, real estate firms, the probate 
judge himself or by undertakers? (Most 
of us know from personal observation 
the pertinency of the latter inquiry; to 
those who do not, I suggest that they 
contact the Committee on Unauthorized 
Practice of Law, either of their state 
bar association or of the American Bar 
Association). Why, in many states, are 
laymen eligible to the offices of, and 
elected as, judges of probate? My own — 
answer, right or wrong, is that where 
these conditions still prevail the reason 
is historical rather than presently 
logical. 


Necessity of Law-Trained Judges 


HERE was a time in practically 
every community when the value of 
property of any decedent or ward was 
negligible, when its possible adminis- 
tration was simple, and when it was 
almost impossible that there should be 
any complicated questions as to its de- 
volution. For consideration of both 
convenience and expense, probate call- 
ed for a neighborhood tribunal, much 
the same as the commitment of minor 
controversies to the juris- 
diction of a local squire or 
justice of the peace. As 
in the latter courts, the 
subject matter usually re- 
quired merely the applica- 
tion of lay knowledge and a 
very moderate reference to 
general statutes. The 
courts were organized by 
counties or by townships 
depending upon the state 
and, again as in the justice 
courts, both judge and 
practitioner were often 

laymen. 
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In most localities the pioneer condi- 
tions which governed the character of 
these courts and the practice therein 
have radically changed. Testamentary 
disposition now is often complex even 
in non-metropolitan communities. Rules 
and statutes which were seldom or 
never pertinent to pioneer estates now 
are of fairly frequent application— 
lapsed legacies, “anti-lapse” statutes, 
class gifts, perpetuity rules, etc. 

In practically every state, the deci- 
sions contain instances of erroneous 
adjudications by these layman-courts, 
most of which have been discovered and 
brought to the attention of judges edu- 
cated in the law after it was too late to 
correct the error. In one instance in 
my own state a sizeable inheritance had 
been awarded to the heirs of decedent’s 
predeceased wife to the entire exclusion 
of his own heirs; in another a trust was 
carried out which was in direct viola- 
tion of a perpetuity statute and gave to 
the beneficiaries of the void trust prop- 
erty which by law belonged to dece- 
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dent’s heirs. Not but that judges train- 
ed in the law make erroneous decisions; 
nevertheless the margin of error will be 
less than with laymen judges, and the 
fact that an important or a debatable 
question is involved is more likely to be 
discerned. 

Whether the remedy is by a transfer 
of probate jurisdiction to the courts of 
general jurisdiction with a referee to 
handle administrative details, or wheth- 
er there should be courts of probate 
covering a large enough district to jus- 
tify a full-time judge with a pre-requi- 
site that the judge be a member of the 
bar, or whether the matter should be 
worked out otherwise, is a problem 
which is engaging the attention of the 
Division of Probate Law through the 
medium of its committee on Improve- 
ment in Probate Practice, of which the 
chairman is Albert J. De Lange, Guar- 
anty Building, Houston. 


Toward Uniform Devolution Rules 


COMMITTEE on Uniformity in Pro- 

bate Codes, headed by William L. 
Eagleton, Jefferson Building, Peoria, 
Ill., realizes that local conditions often 
necessitate a difference in rules in dif- 
ferent states and that where this is the 
case in present probate codes no 
changes should be advocated. How- 
ever, the committee also realizes that in 
most cases of two or more statutes cov- 
ering the same subject, one will be sup- 
erior to the others in the rule estab- 
lished or in the phraseology used for 
the purpose, and that where this is the 
case, the committee will be able to do 
constructive work in recommending 
what appears to be the best rule and the 
best phraseology. Illustrative of a sub- 
ject for consideration is one now engag- 
ing the attention of several state com- 
missions, namely the advisability of 
abolishing, for purposes of administra- 
tion, the distinction between real and 
personal property. This action was 
taken in 1929 (effective Sept. 1, 1930) by 
the State of New York. 

In order to avoid anticipating matter 
which will be contained in the reports 
of our committees, I refrain from dis- 
cussing the improvements which are 
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Estates lying idle, accruing carrying charges instead of interest—art and literary property stored 3 
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possible in probate machinery and the 
desirability of a greater uniformity in 
devolution principles. The probate 
codes of many states leave much to be 
desired in both these lines. 


Reforms in Methods of Title Transfer 


F probably still more importance 

is the fact that in some states, a 
probate administration affords no evi- 
dence or very inconclusive evidence of 
the passage of title by descent or de- 
vise. See 16 Jowa Law Rev. 195; Patton 
on Titles §§ 281, 288. To leave proof of 
such a transfer to inquiries in pais, to 
recitals in conveyances by purported 
heirs, or to allegations of a recorded af- 
fidavit is most unfortunate. In several 
states there is also a need for statutes 
definitely defining the authority of for- 
eign executors, administrators, guar- 
dians and trustees to execute convey- 
ances of local lands, and to assign or 
release incumbrances thereon; also des- 
ignating the local records required to be 
made to evidence their authority. 


To lawyers familiar with the statutes 
and procedures of their own state alone, 
the need for improvement along the 
lines mentioned is not realized. It is 
only by such a painstaking research and 
comparison as is being made by the 
division committees that most of us will 
learn that in certain particulars our 
own statute is superior but that in other 
particulars that of another state is the 
better. This was very definitely demon- 
strated in the discussions of the Ad- 
visory Committee which, in cooperation 
with the bench and bar, furnished the 
draft of rules to govern district court 
civil procedure recently adopted by the 
Supreme Court of the United States. 
We cannot help but feel that the work 
upon which our committees is engaged 
is of comparable importance. 


Work On Administrative Problems 


NOTHER committee, headed by 
Probate Judge Fred T. Hanson, 
McCook, Nebraska, is considering the 
subject of conflicts of jurisdiction in 
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probate administration. Formerly the 
work of this committee was embraced in 
that of the committee on Uniformity in 
Probate Codes. With commencement of 
the current year it was thought advis- 
able that this subject be considered sep- 
arate trom any idea of uniformity. ‘The 
committee is at work on the following 
subjects: Powers and duties of foreign 
representatives (continued from last 
year), Determination of domicile and 
residence as affecting probate jurisdic- 
tion, and the Relation between original 
and ancillary probate proceedings. 

Francis N. Balch, 60 State Street, 
Boston, favored the first meeting of the 
Division at its Kansas City session, with 
a scholarly and constructive paper on 
Probate Administration. He is chair- 
man this year of a committee on Pro- 
bate Administration of Testamentary 
Trusts. 

Dealing with state and federal taxes 
has come to be such an important part 
of the work of probate officers, the divi- 
sion has a committee on State and Fed- 
eral Taxes in Probate Practice. The 
chairman is Charles Crail, Jr., Bartlett 
Building, Los Angeles. He has con- 
ducted an extensive correspondence 
with the members of his committee and 
will be prepared to present a construc- 
tive report at the San Francisco meet- 
ing this coming summer. His commit- 
tee starts its work with the able con- 


tribution made at the Cleveland meeting 
by G. Aaron Youngquist* and the dis- 
cussion which followed. 


Guardianship Problems 


O much of the literature having to 

do with probate matters refers to 
the administration of the estates of dece- 
dents with a resulting neglect of guar- 
dianship administration, that the divi- 
sion has a special committee on this 
subject. It is headed by William M. 
Wynans, 124 Montague Street, Brook- 
lyn, N. Y. This committee is conducting 
a research into the growth and trend 
of guardianship administration, com- 
pensation and supervision and control 
of guardians, with express considera- 
tion of the subject of special guardians, 
general guardians and guardians or 
committees of incompetents. 

The foregoing committees are intend- 
ed to cover the entire scope of probate 
administration, and the major portion 
of the practice before the various courts 
of probate. Parenthetically, though 
such tribunals are very generally des- 
ignated as probate courts, they are 
known by various names in other juris- 
dictions. 

However completely the foregoing 
committees may cover administration 


and practice in these courts, at least 


*See August 1938 issue, Trust Companies, page 
194, 
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one other committee was necessary to 
cover the balance of the field of pro- 
bate practice, namely, a committee on 
Testamentary Draftsmanship. This 
committee is headed by George W. Van 
Slyck, 20 Exchange Place, New York 
City. He has contacted each of the 
members of his committee either in per- 
son or by correspondence, and states 
that their purpose for this year is to 
produce a plan for development by suc- 
ceeding committees. One of the imme- 
diate objectives of this committee is the 





Germany to Pay American Heirs 


in Full 


Germany has notified the United 
States that all inheritance credits due 
Americans on the estates of persons de- 
ceased in Germany hereafter would be 
transferred to the beneficiary in full. 

Americans have been unable hereto- 
fore to collect full inheritances on Ger- 
man estates due to the restrictions for- 
bidding money to leave Germany. The 
matter was discussed by Acting Secre- 
tary of State Sumner Wells with Am- 
bassador Hans H. Dieckhoff shortly be- 
fore the ambassador’s recent departure 
for Germany. Mr. Welles said it was 
unfair for Germany to apply such re- 
striction while this country did not. 

The memorandum delivered to Mr. 
Welles stated: “In reply to your com- 
munication to Ambassador Dieckhoff 


preparation of a bibliography of exist- . 
ing texts and articles on Testamentary 
Draftsmanship. The committee is for- 
tunate in starting its work in having 
the papers of Professor W. Barton 
Leach of Harvard University,* and the 
able address delivered at the Division’s 
session in Cleveland by our dean of 
probate practice, Miss Mary F. Lath- 
rop, of Denver. 


*Reported in October 1938 Trust Companies, 
page 469. 


concerning the treatment of inheritance 
claims of American citizens to the 
estates of persons deceased in Ger- 
many, I am in a position to state that 
all inheritance credits of this kind, rec- 
iprocity provided, will be transferred 
to the beneficiaries in full extent.” 


The German Embassy in the United 
States had been concerned over the pos- 
sibility that some restrictions might be 
placed on the transfer of money inher- 
itances to Germany following a court 
decision in Philadelphia recently 
against permitting German heirs to re- 
ceive money bequeathed them in that 
city. 


No figures are available as to how 
much money is involved, however it 
was understood that German heirs re- 
ceive almost twice the amount of United 
States heirs. 
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“Danger Signals” in Estate Administration 


45 Cautions and Precautions 


FRANK BLAMEY 
Manager, Bagot’s Executor and Trustee Company Limited, Adelaide, South Australia; 
Fellow of The Federal Institute of Accounts, Associate of The Chartered Institute of 
Secretaries (England) 


T is not proposed to write an essay, 

_but just to set out in abridged form 
some of the danger signals and rules to 
observe, which a practical experience of 
forty years, coupled with a very close 
study of the subject, will, I hope, qual- 
ify me to do. 

I shall frequently use the words 
“Don’t,” “Beware,” “Remember” and 
“Be careful.” I therefore ask my read- 
ers not to regard those words as bad 
composition, but as expressions of em- 
phasis, having principally in mind the 
fact that I am addressing a person who 
has been appointed an Executor and 
Trustee of the Will of a testator who has 
just passed to “the undiscovered country 
from whose bourn no traveller returns.” 


(1) Obtain the Will of your testator 
and carefully peruse its contents, several 
times. (There may be a clause in it re- 
garding the funeral). 


(2) Don’t perform any executorial 
work until you. have made up your mind 
that you will accept the executorship. 

(3) Don’t make yourself personally 
liable to the undertaker for funeral ex- 
penses. 

(4) Make inquiries to satisfy your- 
self that there is no later Will, and keep 
a copy of your testator’s Will in a safe 
place. Should your testator’s Will con- 
tain any scandalous, offensive or libellous 
words about some person, on no account 
disclose that part of the Will to anyone 
until you have consulted the Estate’s so- 
licitor and obtained his advice. 

(5) Be especially careful when con- 
sidering acceptance of the executorship, 
to ascertain solvency or insolvency of 
the deceased’s estate. See if there are 
unencumbered assets sufficient to recoup 
you for testamentary expenses incurred 


by you. If all the assets are encumbered 
don’t rely too much on supposed equities, 
otherwise you may find yourself person- 
ally out of pocket. 

he te 

(6) Note that funeral expenses are 
a first charge on an estate—but this does 
not apply to tombstones. Make care- 
ful inquiries concerning your power be- 
fore embarking on the expense of a 
tombstone. 

(7) In making payments to bene- 
ficiaries don’t trust to your memory. 
Check up with the copy of the Will. 

(8) Don’t let sentiment blur your 
judgment. 

(9) Remember that you should take 
even more care of trust property than, 
being a prudent man of business, you 
would take of your own. 

(10) Remember that if you commit a 
breach of trust unknowingly and there- 
by incur a loss, you cannot plead that you 
were asleep, when you ought to have 
been awake. 

(11) Three dangerous words in Wills 
are “heirs,” “issue” and ‘money.” Don’t 
misconstrue a clause or the meaning of 
particular words in your testator’s Will. 
Be alive to the difference between a tes- 
tator’s “just debts” and his “mortgage 
debts.” The word “children” in a Will 
means “legitimate children.” It is the 
Executor’s responsibility to see that all 
beneficiaries are properly identified. 

(12) Remember that if you make pay- 
ment to any creditor of the Estate before 
the expiration of the Statutory Notice 
to Creditors, you do so at your own risk. 

(13) Take care that you are not 
“trapped” into admitting a Statute Bar- 
red Debt (an Executor by the way may, 
generally speaking, pay a Statute Bar- 
red Debt). 
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(14) On no account allow a collect- 
able debt (unsecured) due to the Estate 
to become, through your neglect, statute 
barred. If you do, you may have to 
draw a cheque on your own personal ac- 
count and pay it into the Estate account. 
This cannot be done without a qualm. 

(15) Beware of paying over to credit- 
ors Life Assurance Policy moneys which 
are by Legislation specially protected for 
the beneficiaries’ benefit. 

—t— he 

(16) Don’t sell any of the Estate as- 
sets unless you have power in the Will 
to do so. Exceptions to this rule are (a) 
To provide money for payment of debts 
and (b) Where rule in Howe v. Earl of 
Dartmouth applies. This latter rule only 
applies to personal estate and is too in- 
volved to deal with in detail here. 

(17) Carefully differentiate between 
Capital and Income in the Estate Ac- 
counts. Maintain an equitable position 
as between the life tenant and remain- 
derman. 

(18) In cases where real estate is to 
be sold or leased, (unless special circum- 
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stances warrant otherwise) sell by auc- 
tion and lease by tender and before fix- 
ing reserves obtain the opinion of an ex- 
pert. 

(19) Remember that acting on coun- 
sel’s opinion will not (in the event of a 
loss) save you if counsel’s opinion hap- 
pens to be wrong. 

(20) If you go abroad for a holiday 
and appoint an Attorney to act for you 
in the Estate during your absence, and 
when you return the Attorney has gone 
to reside permanently in Timbuctoo or 
Brazil, and there is a shortage in the 
trust funds, you, the Executor, will be 
personally liable to the _ beneficaries, 
a fact which will add considerably to the 
cost of your holiday trip. 

(21) Don’t think that because you are 
a relation of the beneficiaries if you 
commit an honest breach of trust and 
thereby incur a monetary loss, the ben- 
eficiaries will merely “curse you inward- 
ly” but let you off financially. If you 
think they will, then you are a super- 
optimist, but a poor student of human 
nature. 

(22) Look into the matter of fire in- 
surance on estate buildings, etc., as soon 
as you accept the administration of the 
estate. 

(23) Make sure that the estate secur- 
ities are registered in your name as well 
as in the name of your co-trustee, and 
that they are jointly held, and make 
audit of trust securities at fairly fre- 
quent intervals. Give dishonesty as little 
start as possible, ever remembering that 
you are a trustee, and that the income 
from the securities you are responsible 
for, may be the sole subsistence of the 
testator’s widow and infant children. 

(24) Where possible obtain benefi- 
ciaries’ approval in writing, remember- 
ing that many “humans” are liable to 
“blow hot” and “blow cold.” 

(25) Don’t lose sight of any options 
under the will in favor of beneficiaries 
and lessees, and don’t give a lessee an 


option of purchase—it is too one-sided. 
—p— 


(26) Remember that there is no such 
person as the senior trustee—all are on 
the same footing, and where there are 
more than two trustees a majority can- 
not overrule a minority. 
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(27) On no account ignore your co- 
trustee. He may not know as much as 
you do about estate administration, but 
he is entitled to quite as much “say” as 
you are. 

(28) Where the will directs realiza- 
tion of the estate assets, with power to 
postpone realization, remember that the 
power of postponement does not entitle 
an executor to “hang on” to the estate 
assets indefinitely. 

(29) Don’t fail to exercise reasonable 
discretion in the performance of a dis- 
cretionary act. 

(30) In employing a valuer for mort- 
gage purposes, see that he is a person in- 
dependent of the borrower and that he 
has the requisite qualifications. Never, 
as a trustee, lend on second mortgage, 
nor on the security of vacant land, as this 
class of security usually brings in noth- 
ing but rate notices and the neighbors’ 
empty jam tins. 

(31) Convert all estate “bearer” se- 
curities into “registered” or “inscribed” 
securities. 

(32) Don’t allow lawyers, brokers, ac- 
countants, land agents, auctioneers or 
any other individuals to hold your trust 
estate securities or moneys belonging to 
your estate, for a longer period than is 
absolutely necessary—remembering that 
as a trustee you have no right to take a 
risk, however remote that risk may be. 

(33) In settling for estate mortgage 
securities’ paid off by mortgagors and 
stocks and shares sold by brokers under 
your instructions, see that you obtain 
from the mortgagor or solicitor acting 
for him and from the broker, cash or a 
banker’s marked cheque before handing 
over the discharge and transfers and rel- 
ative titles and scrip. 

(34) If one of the beneficiaries has 
assigned his interest in the estate by 
way of mortgage or otherwise, don’t take 
the whole responsibility of examining 
the assignment to see if it is in order. 
Pass this very responsible job on to the 
estate’s solicitor and see that the soli- 
citor is paid his fee, not out of the estate 
generally, but out of the share of the 
assigning beneficiary. 

Beware when dealing with beneficia- 
ries’ assigned shares—don’t forget about 
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the assignment and pay over to the ben- 
eficiary instead of to the assignee. Ex- 
amine bankruptcy lists in case any ben- 
eficiary may have sequestrated his 
estate. In a New Zealand case the exe- 
cutor was held liable even though he 
had received no express notice of his 
beneficiary’s bankruptcy. 

(35) Don’t allow estate cash balances 
to remain in the bank uninvested for 
longer than is necessary. 

—— -—— —— 

(36) Don’t invest in unauthorized se- 
curities. Follow the investment clause 
in the will, and if there should be no 
such clause, follow the provisions set out 
in the Trustee Act. Keep a particular 
eye on any of the estate assets that may 
be of a wasting or speculative nature, 
and be especially careful in carrying on 
a testator’s business, as in this latter 
matter you may have to consider credit- 
ors as well as beneficiaries. 

(37) Don’t pay over any moneys to 
minors unless the will expressly author- 
izes you to do so. 

(88) Carefully note that if a Trustee 
purchases two lines of shares (where he 
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has no power in the Will to purchase 
shares) and makes a profit on one trans- 
action and a loss on the other, the trus- 
tee cannot set off the profit against the 
loss. This is the pleasing situation of 
the beneficiaries—to take all the profits 
(without saying even as much as a 
“thank you” to the trustee) and have 
all the losses made good. Beware of em- 
barking on speculative litigation. 


(39) Remember that (except the 
usual Trustee’s commission) a Trustee 
cannot make a pennyworth of profit out 
of his trust estate, nor can he purchase 
estate assets. 

(40) Be careful to note when princi- 
pal of mortgages and stock and deben- 
tures matures (diary the maturity dates 
well). If you leave the principal un- 
collected, you may be liable for not hav- 
ing reinvested the principal moneys pay- 
able. 





—$— — t 

(41) In winding up estates make sure 
that all estate liabilities have either been 
paid or provided for, and keep perman- 


ently all estate correspondence, state- 
ments, books and other records. You 
never know when you may need them 
again. 

(42) Be careful, in accepting trans- 
ferred estates or settlements, to ascer- 
tain whether previous trustees have com- 
mitted any breaches of trust involving 
a loss of trust funds and if such is the 
case take immediate steps to have such 
loss restored by the erring trustees. 

(43) If the life tenant be a widow or 
a widower, and you hear that she or he 
has remarried, examine the copy of the 
will to ascertain if the will limits the 
income to remarriage. If a life tenant 
(subject to widowhood) lives abroad, it 
is suggested that inquiries should be 
made from time to time to satisfy your- 
self that the life tenant is still a widow 
or widower. 

(44) If a mortgagor or lessee requires 
a loan or a lease at less than current 
rates and is persistent in his applica- 
tion, quote him this cardinal rule of 
trustee law, “A trustee cannot be gen- 
erous with other people’s money.” 

(45) If a beneficiary persists in his 
application to you to do something in 
the administration of the estate which 
would be contrary to the terms of your 
testator’s will, quote him this cardinal 
rule of trustee law, “A trustee cannot 
make a new will for a dead man.” 

In conclusion, might I add that the 
above red light signals are typical, but 
by no means form an exhaustive list, 
and further add that the liability of a 
trustee has no relation to his remuner- 
ation. Consequently, the fact that he 
performed the work for low fees or even 
that he gave his services gratuitously, 
will not be considered in determining the 
amount for which he must respond. 


The annual spring meeting of the Execu- 
tive Council of the American Bankers Asso- 
ciation will be held April 23-26 at The 
Homestead, Hot Springs, Virginia. The 
meeting is second in importance and au- 
thority only to the annual convention. The 
purpose of the meeting is to receive reports 
from the various divisions, sections and com- 
mittees of the association and to study 
questions of policy and operation of the as- 
sociation. 


. t . Sis inn RP 0 
§ aga reve AS 
ati Gitte Verh Wer Paina accent eat Su aa 


Sod Ra Aeneas 


} 
4 
: 
i 
i 


ays 


bie RT oni eA 


3 - ‘ Ten are 
Pie hn LAS tt. Bi SORA ON EO BP 





Ee ee ee 


pr 


Ss Shama adi 


‘ 
To Mes dR ty 


Ng CRS ENR clea ab COLIN AEDT Ioan iNeed ate. etd BLA is 





hes ea RC neo Hi, 


ee ic AAG i SOE 





Le a 


a 


Soh eS 


PRA ch 


1938 Tax Review 


Major Decisions on Income and Estate Taxes Discussed 


HENRY N. ANDREWS 
Vice President, Old Colony Trust Company, Boston, Mass. 


E have to admit that it is entirely 

probable that taxation rates will 
be materially increased, and that exemp- 
tions may be decreased or eliminated. 
This leads to the apparent conclusion 
that so far as sales for the purpose of 
making gains or losses are concerned, 
the present statute should be taken ad- 
vantage of to as full an extent as pos- 
sible. 


While it should not be the practice of 
a trustee to analyze his accounts prim- 
arily from this point of view, it cer- 
tainly is one which should be given a 
great deal of consideration in connection 
with the major investment problems; 
and so far as our revocable trusts and 
agency accounts are concerned we en- 
counter the same problems as confront 
an individual. We should note, partic- 
ularly as concerns the persons in the 
high income tax bracket, that under our 
present statute it is possible by means 
of the sale at a loss of capital assets 
held over 18 months to minimize mater- 
ially and as a matter of fact entirely 
eliminate the tax on ordinary income. 


As a general statement, subject to 
some exceptions, it can be said that the 
entire Federal income tax of individuals 
can be eliminated through losses in the 
sale of capital assets which have been 
held for over 18 months, it being neces- 
sary to establish such losses in a sum 
sual to twice the ordinary taxable in- 
come where the assets have been held 
over 24 months and 1-2/3 times the or- 
dinary income where the assets have 
been held over 18 months but not over 
24 months. 


This article is based on an address delivered be- 
fore the Fifth New England Trust Conference of 
the Corporate Fiduciaries of Boston. 
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Length of Time Criterion 


N our computations it is, of course, 
necessary to keep clearly in mind 

that we have three groups of capital 
assets, based on the period of time held 
by the taxpayer: (1) those held 18 
months or less; (2) those held over 18 
months and up to 24 months; and (3) 
those held over 24 months. As to (1), 
losses are of value only to extent of 
gains in that period but they are most 
valuable for that purpose. As to losses 
under (2) and (38), they may not only 
offset gains in the same groups but may 
offset a net gain made in group (1) and 
also may offset ordinary income. 

The change in the statute has resulted 
in drastic changes in the method of com- 
puting and returning gains and losses 
from the sale or exchange of capital 
assets. Form No. 1040 which previously 
had on the first page one item—No. 10— 
for reporting the net gain or loss, now 
sub-divides item No. 10 into three cap- 
tions— 

(a) Net short-term gain from sale or 

exchange of capital assets. 

(b) Net long-term gain (or loss) 
from sale or exchange of capital 
assets. 

Net gain (or loss) from sale or 
exchange or property other than 
capital assets. 

Corresponding changes are made in 
item No. 7 of Form 1041; also Schedule 
F has the same sub-divisions plus a 
“Summary of Capital Net Gains or Loss- 
es” which will include net gain or loss 
from partnerships and common trust 
funds. An additional sub-division of 
Schedule F is entitled—“Computation of 
Alternative Tax (to be used only in the 
case of a net long-term capital gain or 
loss).” There is a new additional Sche- 


(c) 





Capital 


CHARTERED 
1884 


dule lettered “G’” on Form 1040 and “F” 
on Form 1041, entitled “Gains and Loss- 
es from the Sales or Exchanges of Prop- 
erty other than Capital Assets.” 

One matter which will affect many tax- 
payers is that of the hurricane losses, 
and how to compute the amount deduct- 
ible. This is covered by Section 23 (e) 
(3) of the Revenue Act of 1938 and in 
Article 23 (e)-1 of Regulations 94. The 
most advisable procedure would seem to 
be to claim the maximum loss and to 
leave for future adjustment the matter 
of the actual allowance. Before the re- 
turns are audited, undoubtedly Court de- 
cisions or more definite Department rul- 
ings will have been handed down. 

Two good cases on this subject are 
Helvering v. Owens, 95 F (2nd) 318 2nd 
C.C.A. decided March 7, 1938, and Hel- 
vering v. Obici, 97 F. (2nd) 4381 4th 
C.C.A., June 6, 1938, in both of which 
cases the U. S. Supreme Court granted 
certiorari on October 10, 1938 (Nos. 
180 and 318 respectively). In the form- 
er case, the Court allowed computation 
of the deductible loss of a pleasure car 
to be based on the original cost, and in 
the latter case the Court said the base 
must be the cost less depreciation even 
though no depreciation was allowable 
thereon. (See also Whipple v. U. S., 25 
Fed. 2nd 520). Any loss should be 
claimed against 1938 income even though 
the repairs may have been made and paid 
for in 1939. 

Returns of small trusts: While Sec- 
tion 142 now requires returns where a 
trust has net income of $100 or over, 
the Department has ruled that no return 
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is required if the gross income is less 
than $5,000 and the net income after 
the deductions allowable under Section 
162 (distributions to beneficiaries) is 
under $100. 


Worthless Stock and Bad Debts 


HE statute Section 23 (g) 2 and (k) 
has been changed so that losses from 
worthless stock come in under the gen- 
eral category of sales and capital assets 
with corresponding percentage adjust- 
ments, based on the time period reckon- 
ed from the date of acquisition to the 
last day of the taxable year within 
which the stock became worthless. This 
is also applicable to bad debts with the 
exception that the prior procedure pre- 
vails, that is, allowing deduction in full 
in the case of losses in connection with 
notes or indebtedness of individuals. 
Note carefully that the new statute 
defines “securities” as “bonds, deben- 
tures, notes, or certificates, or other evi- 
dences of indebtedness, issued by any 
corporation with interest coupons or in 
registered form.” In other words, the 
change does not apply to ordinary notes 
or debts not bearing interest coupons 
and which are not registered. Also, the 
change applies only in the case of issues 
of corporate securities including Gov- 
ernments and political subdivisions. 
This phase of the question has result- 
ed in some embarrassing situations. For 
instance, International Match stocks un- 
doubtedly became worthless in 1932. 
Deductions should have been claimed by 
the taxpayer in that year. However, 
the Department has contended otherwise 
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for seven years, and now comes a deci- 
sion (Marsh v. Comm, 38 B.T.A. 113 
Oct. 14, 1938, acquiesced in by the Com- 
missioner) that 1932 is the deductible 
year. See also Wm. S. Peabody v. Comm., 
38 B.T.A. 137, Nov. 4, 1938, holding 
that Middle West Utility stock was 
worthless in 1932 although the Com- 
missioner held that a non-taxable ex- 
change resulted in 1937. There may be 
relief in the new Section 820, but that 
is uncertain. 

As to when a bond becomes worth- 
less, see B.T.A. Memo, 82912, N. L. 
Barnes v. Commissioner, April 30, 1938. 


Mortgage Losses 


S to the method of establishing loss- 

es on mortgages which have be- 
come sour, the best procedure from the 
tax point of view would seem to be to 
go through with the orthodox foreclosure 
and to prove that any remaining in- 
debtedness is uncollectible. This, the 
lower court cases intimate, allows the 
mortgagee to claim a full loss of the 
difference between the mortgage loan 
and the bid-in price and is not consid- 
ered as a sale of a capital asset under 
Section 117. However, if by mutual ar- 
rangement between the mortgagor and 
the mortgagee property is taken over by 
the mortgagee, that transaction possibly 
constitutes a sale and comes within Sec- 
tion 117. 

Also, if a mortgagee bids in property 
for the amount of the outstanding mort- 
gage plus interests, there is no capital 
loss and no bad debt deduction, and the 
accrued interest if added to the bid 
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price represents taxable income even 
though the market value of the property 
was less than the amount of the prin- 
cipal debt. 

Where a trust had taxable and non- 
taxable income, all operating expenses, 
taxes, commissions, salaries, et cetera, 
were charged against taxable income be- 
fore determining the percentage taxable. 
J. C. Rathbone v. Commissioner, 37 
B.T.A. 607, April 5, 1938. (Acquiesced 
in by the Commisisoner.) 

First in and First Out Rule in sale of 
stocks applies even though bank or 
broker fails to follow instruction of tax- 
payer as to which particular lot should 
be sold. Davidson v. Commisisoner, U. 
S. Supreme Court November 7, 1938. 


What Is Income? 


HE Department has contended that 

improvements by a lessee constitute 
such an immediate benefit to the lessor 
that the depreciated cost should be allo- 
cated over the term of the lease. The 
Court of Claims of the United States sus- 
tained the Department in this position 
in the case of Blatt v. United States. 
The Supreme Court on December 5, 1938 
reversed the lower court and found for 
the taxpayer. 

In Lyeth v. Hoey the U. 8S. Circuit 
Court of Appeals for the Second Circuit 
held that property received by the tax- 
payer, who was an heir, as the result of 
a compromise settlement of a will con- 
test was taxable income. The Supreme 
Court on December 5, 1938 found for 
the taxpayer. The dictum of the Court 
is interesting along the line of what 
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weight should be given to local laws in 
the construction of a Federal Revenue 
Act. 


State Jurisdiction Over Income From 
Intangibles 


N the case of Guaranty Trust Com- 

pany of New York v. Tax Commis- 
sioner of Virginia, decided by the United 
States Supreme Court on November 7, 
1938, the Court held that a resident of 
Virginia who was the beneficiary under 
a trust set up under the will of her hus- 
band who died a resident of New York, 
where the will was probated, was sub- 
ject to Virginia income tax even though 
the income was taxed in New York. Of 
course this case must be considered in 
connection with the local tax statute. 
While the trust was a so-called discre- 
tionary trust and the New York law 
taxes in full the income of such trusts 
no matter how the discretion is actually 
exercised, that would seem to have no 
bearing upon the general principle in- 
volved. 

Maintenance Trusts—Trust income 
was payable to the wife without restric- 
tion as to its use. The wife actually 
used part of the income in support of 
herself and children, but the Board held 
that no part of the income was taxable 
to the Donor as the instrument placed 
no restriction upon the wife as to its use. 
Gray v. Commissioner, Dec. No. 10426 
of the B.T.A., Sept. 21, 1938. See also 
Henry A. B. Dunning, 36 B.T.A. 1222, 
December 31, 1937 (appeal pending be- 
fore the 4th C.C.A.) and Tiernan, Trus- 
tee, 37 B.T.A. No. 1048. 


Estate Tax Cases—Joint Tenancy 


HE matter of joint tenancy is con- 

sidered in Folger v. Corwin, U.S.C.C. 
A., Second Circuit, Nov. 7, 1938. Be- 
fore May 28, 1912, Folger gave his wife 
251 shares, and before March 10, 1914, 
656% shares, of a certain oil stock. She, 
several years later, transferred the 
shares to their joint name. At the death 
of the husband the said shares had a 
value of $84,600. The Commissioner in- 
cluded the value of those shares in their 
entirety in determining the value of the 
husband’s estate. Note that these shares 
were all transferred to the wife and the 
joint tenancy created before September 
9, 1916, the effective date of the first 
Federal Estate Tax. 

The Court said: “Congress has such 
power to legislate and require the in- 
clusion of the whole value because the 
death of a joint tenant results in such 
a shifting of economic benefits over the 
entire property as to make appropriate 
a tax on that result measured by the 
value of the entire property. Therefore 
it is not material that the joint tenancy 
was created prior to the first Federal 
Estate Tax of 1916.” 

See Jacobs v. United States, 97 F 2nd 
704 June 28, 1938, (cert. granted Nov. 7, 
1938). In that case the 7th C.C.A. held 
that as to property owned in joint ten- 
ancy before 1916 only one-half may be 
included in the gross estate of the hus- 
band, the wife’s interest having vested 
prior to the first Estate Tax statute. As 
to property acquired in joint tenancy 
after the 1916 Act, the full value except 
such portion as originally belonged to 
the wife should be included. 

See also Dimock v. Corwin where the 
2nd C.C.A. on November 7, 1938, held 
full value of securities owned by hus- 
band and wife as joint tenants prior to 
any estate tax law subject to such tax 
inasmuch as it was originally parted 
with by the decedent for less than an 
adequate consideration. 


Blockage Theory 


AN shares of stock be taxed for 
estate tax or gift tax purposes at 
less than their quoted market value if 
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the decedent or donor had an abnorm- 
ally large holding?* The Regulations 
require that no consideration be given 
that factor. Decedent died September 
12, 1933, and held 14,778 shares Duplan 
Silk Corporation common stock. The 
Commissioner valued the stock at $19. a 
share. The Court held $15. was the cor- 
rect value, applying the Blockage Theory, 
although 200 shares sold on the New 
York Stock Exchange at $19. on the 
day of the decedent’s death. See Knob- 
lock v. Smith, Collector, U. S. District 
Court, Conn. Nov. 3, 1938. 


Death Tax on Intangibles 


HERE a person has made a revoc- 

able trust of intangibles, with a 
trustee located in a state different from 
that of his domicile, which state has 
the right to assess inheritance or estate 
taxes thereon upon the death of the 
donor? The U. S. Supreme Court now 
has three cases before it on this inter- 
esting point. In these cases (Graves v. 
Elliot, No. 372, October term, 1937, re- 
hearing granted Nov. 14, 1938; Long 
v. Stokes, No. 339, probable jurisdiction 
noted Nov. 14, 1938; State of Massachu- 
setts v. State of Missouri, where the Su- 
preme Court on Nov. 7, 1938, ordered 
a rule returnable December 12 requir- 
ing Missouri to show cause why leave 
to file a Bill of Complaint should not be 
granted) the question is to be decided 
whether the assets are to be construed 
as having a business situs (under the 
doctrine of First National Bank v. 
Maine, 284 U. S. 312) at the domi- 
cile of the trustee rather than a taxing 
situs at the domicile of the maker of 
the trust. 


If the Court should hold that the state 
in which the trustee is domiciled has the 
jurisdiction and can levy death taxes, 
it would seem that there might be a con- 
siderable scramble to create revocable 
trusts in states which levy no inherit- 
ance tax or in states which levy no in- 
heritance tax on direct heirs, or to seek 


*This subject is considered at length in the sec- 
tion on Excerpts from Selected Articles in this 
issue. 
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out the states which have the most favor- 
able rates of tax. This would apply, of 
course, more particularly to those estates 
which are not heavily subject to the Fed- 
eral Estate Tax law, i. e., where the 80% 
credit is not material. 


Cases on Miscellaneous Subjects 


Contemplation of Death: H. when 80 
years old set aside $800,000 (% of his 
estate) in an irrevocable trust for 
a daughter. He died five years later. 
B.T.A. held the gift not in contempla- 
tion of death and C.C.A. overruled. Su- 
preme court said B.T.A. should not be 
overruled on facts where there is sub- 
stantial basis for their opinion and the 
dominant purpose of donor was asso- 
ciated with life and not death. Hendrie 
v. Commissioner, U. S. Supreme Court, 
November 7, 1938. See also Lowe v. 
Commissioner, 38 B.T.A. 117, where 
donor. died at 75 years of age and trust 
was made three years prior to death. 
Another good case is R. Wetherill, 36 
B.T.A. 1259. Age of donor at time of 
creation of trust 75, died at 86. Tax 
of $3,500,000 abated. A letter from the 
family physician, written at the time of 
the creation of the trust giving the pre- 
sent condition and a history of the phy- 
sical side of the donor’s life would seem 
to be most desirable. 

Insurance: In so-called §.P.A. (Single- 
Premium Annuity) contracts combining 
insurance and annuity, the insurance is 
not subject to the usual $40,000 exemp- 
tion. Old Colony Trust Co., Executor, 
37 B.T.A. 485. Case has been appealed. 
While the facts in this case are some- 
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what different from the present setup of 
these contracts, it seems that they are 
sufficiently comparable so that a final de- 
cision will be applicable thereto. 

Power of Appointment: Where trus- 
tees must approve the appointment, the 
property is not subject to estate tax as 
coming within a general power of ap- 
pointment. Charles J. Hepburn Estate, 
37 B.T.A. 459. (Acquiesced in by the 
Commissioner. ) 

Petition to B.T.A. by Fiduciaries can 
be filed by one fiduciary,—all need not 
join in. Baldwin v. Commissioner, 94 
Fed. (2nd) 355, overruling B.T.A. Rule 
5 (g). 

Contracts or Promises by Decedent to 
pay certain sums to charities, even 
though binding on the estate, are not 
deductible in computing estate tax. 
Robert A. Taft, Exec., v. Commissioner, 
304 U. S. 351. (It would seem advisable 
to back up such promises by a special 
provision in the will or codicil.) 

Reverter of Assets: Decedent created 
an irrevocable trust for a daughter, the 
assets to revert to donor if daughter 
predeceased her. Donor died first, and 
it was held that the trust assets were 
not a part of her estate as there was 
only a “mere possibility of reverter” to 
her. Stone, et al, Executor, 38 B.T.A. 
51. See also Commissioner v. Grosse, 
U.S.C.C.A. 9th, Nov. 21, 1938 to the same 
effect. 

Statutes of Limitation: The Income 
Tax Statute (Section 275 (b) of the Act 
of 1938) and Estate Tax Statute (Sec- 
tion 313 (b) of the Act of 1926) make 
provision for demanding that the Com- 
missioner definitely determine taxes due 








within a limited time. In my opinion it 
is doubtful whether these Statutes should 
be taken advantage of, for the reasons, 
first, that there is some doubt as to 
definitely estopping the assessment of 
any and all additional taxes, and second- 
ly, such preemptory notices may induce 
hurried assessments in order that the 
possibility of any amount due from any 
source whatever may be properly claimed 
by the Government. I am inclined to 
believe that the best procedure is to 
seek protection through other avenues. 


Death Tax Status of Maintenance 
Trust: Where decedent created a trust 
with income payable to wife but with 
provision that she should use it for the 
family and joint living expenses and for 
her own maintenance and support, held 
that the assets are not subject to estate 
tax upon death of husband. Estate of 
Paul F. Donnelly, 38 B.T.A. 160. 

I should like to reiterate that tax ser- 
vices rendered by banks and trust com- 
panies, particularly for the’ agency cus- 
tomers but also as apr’ able to trust 
customers and general »atrons of the 
bank, should go no farther than to take 
care of the arithmetical and mechanical 
problems incident to making up and pos- 
sibly filing the returns. When an ac- 
count has been audited by the Revenue 
Agents with recommendations for in- 
crease in tax, the matter should then be 
immediately turned over to some tax ac- 
countant or attorney, of course after 
first having procured the assent of the 
interested parties. 

It is very easy in some cases, where 
the report of the examining Agent seems 
to cover some elementary point or his 
conclusions seem to be clearly wrong, 
to continue the discussion verbally or 
by correspondence with a view to set- 
ting the Agent right on his apparent 
misunderstandings. However, such pro- 
cedure is most likely to lead to embar- 
rassing results particularly in the event 
of a final decision adverse to the tax- 
payer. On the contrary, if the results 
are satisfactory, ordinarily no credit or 
thanks is given by those benefiting there- 
from upon the theory that the bank has 
simply done what it should have done. 
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Recommended Trust Legislation 


Opportunities for Improving Administration through 
Uniform Laws 


RICHARD G. STOCKTON 


Vice-President, Wachovia Bank and Trust Company, Winston-Salem, N. C.; and 
Chairman, Committee on Fiduciary Legislation, Trust Division, American Bankers Assn. 


N all but four states (Louisiana, Miss- 

issippi, Kentucky and Virginia), a 
regular session of the legislature will 
convene during 1939. Hence opportuni- 
ties will be presented this year in most 
of the states to obtain desirable and 
needed legislation affecting the admin- 
istration of estates and trusts. 

In 1938, under the “Trust Estates 
Act,” Louisiana enacted, with some 
amendments, the “Uniform Principal and 
Income Act” and the “Uniform Trusts 
Act,” as drafted and approved by the 
National Conference of Commissioners 
on Uniform State Laws. Inasmuch as 


a trust is a legal concept entirely for- 
eign to the original civil law jurisdiction 


of Louisiana, the importance of the adop- 
tion of such legislation therein cannot be 
overemphasized. 

In Oklahoma, almost all of the spade 
work has been done on an omnibus trust 
statute to be known as the “Uniform 
Trust Act.” If enacted as now proposed, 
it will contain most of the provisions of 
the “Uniform Trusts Act,” the “Uniform 
Principal and Income Act” and the “Uni- 
form Spendthrift Trusts Act.” In Min- 
nesota, which already has a “Common 
Trust Fund Act” similar to the draft re- 
cently adopted by the National Confer- 
ence and a “Trust Administration Act,” 
work is being done on other helpful trust 
legislation. 

It is interesting to note from a para- 
graph on page 610 of the November 
Trust Companies magazine that repeal 
of the “Trustees’ Accounting Act” will 
be urged in Indiana “because of its un- 
popularity.” This unpopularity appears 
to be due largely to the expense to bene- 
ficiaries involved in complying with the 
provisions of the act. The position of 
the Trust Division on this act is set 


forth on page 3 of the Trust Bulletin of 
November 1936. The position of the 
Committee of the National Conference of 
Commissioners on the act is strongly 
stated in an article of George G. Bogert 
in the Cornell Law Quarterly of June, 
1936. 


Uniform Principal and Income Act 


N Pennsylvania, the “Uniform Prin- * 

cipal and Income Act” was enacted 
by the legislature in 1937. It was vetoed 
by Governor Earle because he erroneous- 
ly arrived at an unjustified conclusion 
that its purpose was to bring about in- 
creased compensation to fiduciaries. The 
act is now being reconsidered in Pennsy]l- 
vania and it is thought that it will be- 
come a law this year. Should Pennsyl- 
vania change its present rules of appor- 
tionment and substitute the rules con- 
tained in this uniform act, of which the 
most important is the Massachusetts rule 
on apportionment of extraordinary div- 
idends, undoubtedly great impetus will 
be given to its enactment in other states. 


This uniform act was drafted by a 
Committee of the National Conference 
of Commissioners on Uniform State 
Laws. The chief draftsman was Charles 
E. Clark, then Dean of the Yale Law 
School. It was finally adopted by that 
Committee of which Mr. Bogert was a 
member, in 1931. Since then it has been 
approved by the American Bankers As- 
sociation, the American Bar Association, 
and the Trust Division. In approving 
this proposed legislation and urging its 
enactment in all states, the Executive 
Committee of the Trust Division said in 
its resolution: 


“As a means of avoiding the ever-re- 
curring cost of litigation arising out of 
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the lack of a sound and practical guide 
for fiduciaries in settling the serious 
problem of apportionment between life 
tenants and remaindermen, the Executive 
Committee of the Trust Division strong- 
ly urges the careful study and considera- 
tion of the Uniform Principal and Income 
Act. The provisions of this Act deal 
fairly with both the life tenants and re- 
maindermen, but in considering the Act 
it must be borne in mind that exceptional 
cases occur to which it is not strictly ap- 
plicable. In the opinion of the Executive 
Committee, complicated and vexatious 
problems of apportionment will be equit- 
ably adjusted under the provisions of this 
proposed uniform statute and without 
heavy court and accounting costs. 


Those interested in the history and 
background of this legislation, which has 
been enacted into statute with some var- 
iations in the states of Oregon, Virginia, 
North Carolina, Florida and Louisiana, 
should read the learned address of Dean 
Clark! before the 11th Mid-Winter Trust 
Conference of the Trust Division held in 
1930. It presently appears that the “Un- 


iform Principal and Income Act” will be 
presented and urged for enactment into 
legislation by the legislatures of ten ad- 
ditional states, including Pennsylvania. 


As adopted by the National Conference 
of Commissioners on Uniform State 
Laws, this proposed legislation is not 
retroactive. As is easily seen, much 
confusion and many complications would 
result from applying one set of account- 
ing rules to trusts created prior to the 
adoption of the act and another set to 
subsequently created trusts. To avoid 
this, consideration should be given to 
substituting, for Section 17 of the uni- 
form statute entitled “Time of Taking 
Effect,” the following, which is taken 
from a draft of the suggested Oklahoma 
“Uniform Trust Act”: 


The terms of this Act shall apply in the con- 
struction of, and operation under: 


A. All agreements containing trust provisions 
entered into subsequent to the effective date 
hereof ; 

. All wills made by testators who shall die 
subsequent to the effective date hereof; and 


. All other wills and trust agreements and 
trust relations in so far as such terms do not 
impair the obligation of contract or deprive 
persons of property without due process of 
law under the Constitution of the state of 
Oklahoma or the United States of America.” 


Uniform Trusts Act 


URING this legislative season, care- 

ful study of the “Uniform Trusts 
Act” is strongly recommended. In New 
York, for example, it has been held that 
a fiduciary committed a breach of trust 
by holding stock in the name of a nom- 
inee. Section 9 of the “Uniform Trusts 
Act” would expressly permit this almost 
universal practice. This particular sec- 
tion of the uniform statute requires, 
however, that the stock certificate shall 
be endorsed in blank. Such apparently 
excludes the execution of stock powers, 
which would appear to increase the risk 
of holding and transfering large amounts 
of certificates of stock, without adding 
any protection to the trust beneficiaries. 
Where the legislatures agree with the 
latter view, this requirement of Section 
9 could be omitted or enlarged to in- 
clude the execution of stock powers. 


1. See p. 383, Trust Companies for March 1931. 
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Section 8, which permits a fiduciary 
to vote by proxy stock held by a fidu- 
ciary, would afford great relief to the 
corporate interests of the country which 
have complained of fiduciaries omitting 
in many instances to vote their stock 
holdings at stockholders’ meetings. It 
will be recalled that Mr. William J. Kief- 
erdorf presented this situation very 
clearly in his address before the Mid- 
Winter Trust Conference in February 
19382. 


Section 4 would expressly ratify the 
general custom of corporate fiduciaries 
depositing temporarily uninvested trust 
funds with themselves. Other helpful 
provisions of this proposed legislation 
have been discussed in detail in the 
Trust Bulletin of November 1936 above 
referred to. 


The “Uniform Trusts Act” was adop- 
ted by a Committee of the National Con- 
ference of Commissioners on Uniform 
State Laws in 1937. The Executive Com- 
mittee of the Trust Division in February 
1938 adopted the favorable recommenda- 
tions concerning this act of its Commit- 
tee on Fiduciary Legislation, this latter 
Committee stating that: 


“Your Committee is of the opinion that 
the ‘Uniform Trusts Act’ contains pro- 
visions that will be most helpful in the 
practical administration of trusts. Cor- 
porate fiduciaries are indebted to the Na- 
tional Conference of Commissioners on 
Uniform State Laws and, especially, to 
Mr. Bogert and his Committee who draft- 
ed this proposed legislation, for the very 
thorough work which they have so pains- 
takingly done. We recommend that the 
provisions of this act be given very care- 
ful study and consideration by trust men 
throughout the country to the end that it 
may be enacted by the several state leg- 
islatures with such practical amend- 
ments as shall appear necessary.” 


Uniform Common Trust Fund Act 


T the meeting of Mr. Bogert’s Com- 
mittee of the National Conference 
of Commissioners on Uniform State 
Laws held at Cleveland in 1938, a “Uni- 
form Common Trust Fund Act” was ap- 


2. See p. 146, Trust Companies for February 
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proved. This is now receiving the care- 
ful study of the Trust Division’s Com- 
mittee on Common Trust Funds, as well 
as its Committee on Fiduciary Legisla- 
tion. In the words of Mr. Bogert, on 
submitting this statute: 


“After receiving the criticisms on an 
outline of a detailed long statute, it was 
decided that it would be more effective 
to present a short, simple enabling stat- 
ute and to rely exclusively on the Fed- 
eral Reserve Board Regulations for the 
control of the details of the administra- 
tion of a Common Trust Fund. The Fed- 
eral Revenue Act of 1936 exempts com- 
mon trust funds from taxation as asso- 
ciations only if they are set up and oper- 
ated in accordance with regulations is- 
sued by the Federal Reserve Board. 
Hence, every common trust fund estab- 
lished either by a national bank or a state 
bank or a trust company, will inevitably 
be controlled by the Federal Reserve 
Board Regulations. 

No institution could afford to ignore 
those regulations and thereby incur taxa- 
tion of the fund as an association since 
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this would greatly increase the income 
tax over the taxes which would be col- 
lected from the individuals interested in 
the fund. It would probably be unconsti- 
tutional for a state statute to enact that 
state banks and trust companies could 
establish common trust funds that com- 
plied with the regulations now or here- 
after issued by the Federal Reserve 
Board, since this would be a delegation of 
legislative power. However, due to the 
tax situation mentioned above, common 
trust funds will inevitably have to com- 
ply with the Federal Reserve Board Reg- 
ulations, even though no state statute 
expressly requires them to do so. 

Hence, it seems that all that is needed 
is a simple enabling act, permitting cor- 
porate fiduciaries to set up common trust 
funds which will automatically be, by vir- 
tue of the taxation question, subject to 
the Federal Reserve Board Regulations.” 


National Conference of Commissioners 
on Uniform State Laws 


NHE court of public opinion should 
take judicial notice of the fact that 
every lawyer worthy of his profession 
and every trust man worthy of his call- 
ing makes the best interests of his client 
and trust customer the lodestar that 
guides his advice and action. Trust leg- 
islation tending to promote the best in- 
terests of the public and aid in a more 
efficient administration of fiduciary af- 
fairs offers a fertile field for construc- 
tive cooperation between lawyers and 
trust men. 


It has been a happy privilege for the 
Trust Division through its Committee 
on Fiduciary Legislation to work with 
the Committee of the National Confer- 


ence of Commissioners on Uniform State 
Laws. By coincidence, in 1930, this Com- 
mittee was appointed at the suggestion 
of Mr. Bogert, and the Committee on 
Fiduciary Legislation, was appointed by 
the Trust Division. Louis Headley 
pointed out, in his article in Trust Com- 
panies of March 1931, that great difficul- 
ties would be encountered in securing 
uniform trust legislation, because trus- 
teeship is largely a local matter. How- 
ever, much progress has been made. 

Differences have existed between the 
two committees appointed in the same 
year. These differences have been dis- 
cussed very frankly and most of them 
have been ironed out. The Committee 
of the National Conference of Commis- 
sioners on Uniform State Laws has “car- 
ried the ball” and the trust men trained 
in the practical difficulties of trust ad- 
ministration have tried to “run interfer- 
ence” and remove as many obstructions 
as possible that might prevent the enact- 
ment of proposed trust legislation into 
statute. 

While Mr. Bogert’s committee may at 
times have thought that criticisms and 
suggestions made by trust men were im- 
peding their progress too much, it is evi- 
dent that there exists a genuine feeling 
of mutual confidence between the lawyers 
engaged in this important work and the 
trust men. It is also clear that they all 
have the common desire to obtain trust 
legislation that would be both practical 
of administration and for the best inter- 
ests of those being served. While the 
goal is still distant, the “ball has been 
considerably advanced” since this joint 
effort was begun in 1930. 


Section of Real Property, Probate and 
Trust Law 


discussion of the joint effort of law- 

yers and trust men to improve the 
law relating to fiduciary matters would 
not be complete without mention of the 
constructive action taken by the Amer- 
ican Bar Association in creating the 
“Section of Real Property, Probate and 
Trust Law.” Mr. Bogert, then Chair- 
man of the Section on Trusts, appointed 
Gilbert T. Stephenson as Chairman of 
the Program Committee for the first 
meeting. 
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At practically every meeting of the 
Executive Committee of the Trust Divi- 
sion, attention has been called to this 
new opportunity for trust men to work 
closer with the members of the American 
Bar Association. The following state- 
ment was made at the meeting of the 
Executive Committee of the Trust Divi- 
sion in February 1937: 


“When both the lawyers and the trust 
men cooperate in this new activity, the 
sole aim of which is to benefit trust cus- 
tomers and beneficiaries by producing a 
more efficient and approved trust service, 
sult.” 


The scholarly discussions at the two 
meetings of this Division already held, 
with which you are familiar’, give 
promise of the fulfillment of this pre- 
diction over the years. 


8. See October 1937 and August 1938 issues of 
Trust Companies. 


Amortization of Mortgages 


People seem to lose sight of the fact 
that a mortgage represents borrowed 
money, belonging to depositors, and that 
it eventually must be paid back. 

A building may remain standing and 
be structurally sound long after it has 
ceased to yield a sufficient return to jus- 
tify its existence. The useful life of a 
frame building is about twenty years. 

The maturity of a neighborhood is 
usually reached in from ten to thirty 
years, and as the buildings get older and 
obsolete, the more desirable residents 
move to more modern buildings and 
newer developments. 

The mortgage debt should be paid dur- 
ing the most productive and the best 
earning years of the owner, in order that 
his family will be in a better position to 
hold the property, without its being a 
burden. 

Gradual reduction of mortgages gives 
a steady flow of cash to the bank, en- 
abling it to make new loans and to keep 
mortgage money moving, thereby help- 
ing the building trades, mechanics and 
the general unemployment situation. 

Anton G. Kleine, assistant secretary, 
People’s Savings Bank, Yonkers, N. Y. 
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Better Planning under Better Laws 


Cooperation in Estate Planning and Trust Legislation 


RALPH H. SPOTTS 


Chairman, Committee on Pending Trust Legislation, Trust Division, American Bar 


HEN the client of an attorney 
contemplates the creation of a 
trust with a corporate trustee, there 
can be no question as to the advisability 
and necessity of the active cooperation 
of the attorney and the corporate trus- 
tee. But how may each cooperate with 
the other to the advantage of the client 
and prospective trustor? 

The larger the estate which the trus- 
tor plans to place in trust, the greater 
the diversification of his holdings, and 
the more complicated the provisions by 
which he plans to effectuate his desires, 
the greater is the need for this coop- 
eration. Usually the attorney is fam- 
iliar with the estate which the trustor 
has amassed under his advice and coun- 
sel. He may be closely acquainted with 
the family of the trustor, and any un- 
usual family problems which may exist, 
as well as the philanthropies of the 
trustor. All this background should be 
of inestimable value to the corporate 
trustee as plans for the conservation, 
administration and ultimate distribu- 
tion of that estate are discussed and 
developed. 


Drawing on Experience 


O these conferences the corporate 

trustee brings the accumulated ex- 
perience which can come only from the 
administration of many trusts, no two 
of which are alike in all particulars, 
and an experience based, also, upon the 
advice and counsel of all the attorneys, 
who, from time to time, have represent- 
ed other trustors in like conferences 
with the corporate trustee. Quite ob- 


viously, the experience of the general 
practitioner who does not daily come 
into contact with the multitude of prac- 
tical questions arising in trust admin- 
istration, cannot be expected to equal 





Assn., and Associate Counsel, Title Insurance and Trust Co., Los Angeles, Calif. 





the accumulated experience of the corp- 
orate trustee in executing trusts. 

With this close and initial coopera- 
tion between the attorney, his client, 
and the corporate trustee, the trust cus- 
tomer is assured that every precaution 
has been taken in the development of 
the plans for the administration of his 
estate, and that such plans are clearly 
and accurately set forth in the trust 
agreement. In developing a testamen- 
tary trust plan, the need for coopera- 
tion between the attorney, the client 
and the corporate trustee to be named 
in the will, is equally great. Certainly 
the client-customer is entitled to the 
best service that both are capable of 
giving. 


A Continuing Counsel 


ITUATIONS may arise in the ad- 

ministration of a trust which could 
not possibly have been anticipated. 
These situations may develop because 
of new laws, unexpected changes in the 
family relationships, or because of some 
remote contingency which could not 
have been foreseen; but, in the working 
out of the problems created by these 
situations, the attorney’s intimate 
knowledge of the trustor’s estate, par- 
ticularly where the trustor is deceased, 
often is invaluable. 

This is particularly true in those 
cases where changed conditions or the 
provisions of the trust agreement may 
require the presentation to some or all 
of the beneficiaries matters for their 
decision. The attorney who collabo- 
rated with the trustor and the trustee 
in the creation of the trust should be 
the most competent person with whom 
such beneficiaries might counsel as to 
the proper course to be taken by them. 
If an attack be made upon the trust, 
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this attorney again should be singular- 
ly qualified to ably defend the trust 
and the rights of the beneficiaries 
thereunder. 


Cooperative Legislative Action 


HERE is another field, separate and 

apart from any particular trust or 
will, in which corporate trustees may 
cooperate with attorneys specializing in 
trust and probate law for the benefit of 
those who use and are interested in 
trusts. I refer to the amendment of 
existing laws and the enactment of new 
legislation designed to lessen adminis- 
trative costs, and to keep the laws re- 
lating to wills and trusts reasonably 
abreast of changing economic condi- 
tions. In many cases the law cannot 
keep pace with the growing complexi- 
ties of a constantly changing business 
world, with its new taxing theories, and 
other countless problems which must 
be studied, applied and solved in the 
prompt and economical administration 
of trusts. 


In a still larger field, this coopera- 
tion of which we speak may be further 
increased through the joint efforts of 
the various committees of the National 
Conference of Commissioners on Uni- 
form State Laws and the Trust Division 
of the American Bankers Association 
representing corporate trustees. The 
cumulative experience of these trustees 
under all types of trusts over many 
years can be and is frequently made 
available to the committees charged 
with the drafting of uniform measures 
relating to trusts. Each state, in con- 
sidering the adoption of any one of 
these uniform measures, is assured that 
it has the benefit of the best legal and 
administrative experience of the coun- 
try upon the particular trust subject. 

These are the broader avenues by 
which the attorney and the corporate 
trustee, individually and through their 
state and nation-wide associations, may 
continue to cooperate to the common 
end that the best interests of the trust 
customer, whom both must serve, will 
be safeguarded and that his plans, how- 
ever complicated they may be as to the 
administration, conservation and dis- 
tribution of his estate shall be wisely, 
economically and expediently fulfilled. 
It is a worthy cause, consistent with the 
high standards of the attorney-client 
relationship; it is equally consistent 
with the high trust and confidence 
which must underlie every trust aecept- 
ed and administered by the corporate 
trustee. 


A. B. A. Plans Regional 
Conferences 


The American Bankers Association has 
planned three regional conferences for the 
coming winter months. 

One will be held in Columbus, O., on Feb- 
ruary 9 and 10, at the Neil House and an- 
other will be held in Minneapolis on Febru- 
ary 23 and 24 at the Nicollet Hotel. 

The third, to be held in New York City 
at the Waldorf-Astoria Hotel, is not defin- 
itely settled as to dates but is tentatively 
scheduled for March 10 and 11. 

Each of the conferences will close with 
the general public meeting for depositors 
and their friends as guests of the banks. 





Watching the New Law 


WALTER W. LAND 


Member of Council; Chairman, Committee on Trust Statutes and Decisions, 
Section of Real Property, Probate and Trust Law, American Bar Assn. 


LMOST too self-evident to require 

discussion is the need of both trust 
officers and attorneys engaged in trust 
and estate work to keep abreast of de- 
velopments and trends taking place in 
the field of trust and estate law. 

During recent years, the awareness of 
attorneys of the necessity of keeping up- 
to-date in various fields of‘ law is evi- 
denced by the growth of Institutes of 
Post-Admission and Practicing Law 
Courses and by the popularity of the 
Legal Institutes of the New Rules of 
Federal Procedure which have been held 
in various cities. Receiving a diploma 
from a Law School is not the end but 
rather the real beginning of the lawyer’s 
education, as every attorney well knows. 
That Trust Officers also realize this need 
for continued study is shown by the 
existence of the Graduate School of 
Banking of the American Bankers Asso- 
ciation. 

Through membership on the Commit- 
tee on Current Trust Statutes and Deci- 
sions of the American Bar Association’s 
Section of Real Property, Probate and 
Trust Law, both attorneys and trust of- 
ficers have united in preparing an annual 
report on developments and trends tak- 
ing place in the field of trust law. Dur- 
ing the coming year, this Committee con- 
templates broadening the scope of its re- 
search to include probate matters as well 
as trust problems. [Illustrative of the 
types of problems which these reports 
have discussed in the past years are the 
extent to which a person may defeat a 
surviving spouse’s right of election by 
creating inter vivos trusts during his 
lifetime; the development of Common 
Trust Funds; and the apportionment be- 
tween income and principal of the pro- 
ceeds of foreclosed mortgage investments 
and of back dividends on cumulative pre- 
ferred stock. 

Problems such as these confront both 
trust officers and attorneys engaged in 


trust and estate work and the Commit- 
tee on Current Trust Statutes and Deci- 
sions, with its membership made up 
partly of attorneys and partly of repre- 
sentatives of trust companies, offers a 
medium by which the efforts of both 
groups may be merged for their com- 
mon good. 

It is highly desirable that persons in- 
terested in trust and estate matters 
should at all times keep in mind the 
basic principles underlying the trust 
concept and assist in keeping the growth | 
of the law within the confines of these 
fundamental bases so that the reason 
behind the law and the purpose of the 
various rules will not be lost sight of. 


In this connection too, attorneys and 
trust officers need to watch the new law 
as it unfolds from court decisions. If a 
court then hands down a decision which 
is generally felt to be undesirable due 
to the fact that when that rule is ap- 
plied to the actual administration of 
trusts it is found not to work satisfac- 
torily, there will be persons interested 
in this field who will be immediately 
aware of such decision and who can take 
the necessary steps to see that the de- 
cision is modified by an act of the legis- 
lature or by subsequent court decisions. 

If the Bar and representatives of cor- 
porate trustees remain vigilant in such 
matters the rules of law governing the 
creation and administration of trusts 
should prove only helpful. 


— (1) 


A. B. A. Convention Dates Announced 


The 1939 annual convention of the Amer- 
ican Bankers Association will be held at 
Seattle, Wash., September 25-28, it is an- 
nounced by Philip A. Benson, president of 
the association, and president of The Dime 
Savings Bank of Brooklyn, N. Y. The 
Olympic Hotel will be the official headquar- 
ters. ; 
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Pooling Experience by Conference 
Attorney and Trust Officer Collaboration Makes for Better Service 


JAMES C. SHELOR 


Chmn., Committee on Cooperation with the Bar, Trust Division, American Bankers Assn. 
and Trust Officer, Trust Company of Georgia, Atlanta 


Y interest in this subject began 

about 10 years ago upon enter- 
ing trust work and during that period 
much progress has been evident. Some 
of the most progressive changes unfor- 
tunately were bitterly fought by trust 
men. Some lawyers also adopted an 
attitude of “give no quarter.” This 
“die-hard” spirit is definitely on the de- 
cline. 

Lawyers, I believe, do realize that, 
more and more, members of the public 
prefer a corporate fiduciary because of 
its wide experience in the business 
phases of estate management. Trust 
men, I believe, realize too that the mem- 
bers of the public should have the ben- 
efit of the advice of counsel of their 
own selection. Certainly the old saying 
“Two heads are better than one” was 
never more true than today, and the 
family lawyer can be of inestimable 
value to the trust man when he brings 
his legal skill into use in connection 
with the multitude of problems that 
will arise during the administration of 
the estate of his client. 


Three-Party Conferences 


O person should ever have been 

content to have a Will drawn by 
his executor-to-be without having first 
obtained the advice of outside counsel. 
Most trust officers, in my opinion, real- 
ized this long ago and began to wel- 
come conferences with the testator and 
his attorney. Attorneys now constantly 
seek the views of trust officers upon 
matters of a business nature so that 
the proper clauses may be inserted in 
legal language, thus giving their clients 
the benefit of the accumulative exper- 
ience of the executor-to-be. The attor- 
ney as well as the trust officer can still 
be “faithful to his trust” and collabo- 
rate to the ultimate benefit of the testa- 


tor and his family in whose interest 
they both are now working and must 
continue to work. 


The bulletins on Unauthorized Prac- 
tice of Law issued by the American 
Bar Association each month are most 
instructive. It is extremely gratifying 
to notice that the complaints against 
banks and trust companies are less fre- 
quent. The July 1938 issue of the bul- 
letin contains this interesting item 
from the recent report of the Commit- ~ 
tee on Unlawful Practice of the New 
Jersey Bar Association, which, I be- 
lieve, indicates the attitude of the Bar 
in general regarding corporate fiducia- 
ries: 


“This marks the end of the fifth year 
of the committee. We feel that while 
much remains to be done, considerable 
has been accomplished. Corporations 
no longer engage in many of their former 
activities. Fiduciaries have been quick 
to seek the co-operation of lawyers, un- 
derstanding that there exists trust and 
confidence between the lawyer and his 
client, and that the lawyer is necessarily 
a part of the picture where corporate 
fiduciaries solicit business for them- 
selves. There have been practically no 
disputes between the Bar Association 
and banks and trust companies.” 


Too much credit cannot be given to 
those men who have in past years 
served on the respective committees of 
the American Bar Association and of 
the Trust Division, American Bankers 
Association. Their labors have result- 
ed in the laying of a broad foundation 
on which we can now build. I know the 
members of the present committees will 
do their part in the campaign of edu- 
cation and understanding that is now 
so necessary to the complete success of 
the program. 
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Program of Twentieth 
MID-WINTER TRUST CONFERENCE, TRUST DIVISION, A. B. A. 


February 14-16, 1939; Waldorf-Astoria, New York City 


Morning Session: Tuesday 


Address of Trust Division President— 
Samuel C. Waugh, executive vice presi- 
dent and trust officer, The First Trust 
Company of Lincoln, Neb. 

Stewards of Security—Philip A. Ben- 
son, president, American Bankers Asso- 
ciation. 

Better Estate Building and Conserva- 
tion by Both of Us—Roger B. Hull, man- 
aging director and general counsel, Na- 
tional Assn. of Life Underwriters. 

Two Decades of Trust Conferences— 
Judge Thomas C. Hennings, director, 
Mercantile-Commerce Bank and Trust 
Co., St. Louis. 


Afternoon Session: Tuesday 


Symposium of “Public Relations and 
Customer Relations in the Trust Field” 
under the direction of Gwilyn A. Price, 
Chairman, Committee on Trust Informa- 
tion, Trust Division A. B. A., and vice 
president in charge of trusts, Peoples- 
Pittsburgh Trust Co., Pittsburgh, Pa. 
PUBLIC RELATIONS— 

Direct Mail—Ralph M. Eastman, vice 
president, State Street Trust Company, 
Boston, Mass. 

Newspaper Advertising—Towner 
Phelan, assistant vice president, St. 
Louis Union Trust Company, St. Louis. 

New Business by Personal Interviews 
—Harve H. Page, second vice president, 
The Northern Trust Company, Chicago. 

News Stories—James E. McGuigan, 
vice president and trust officer, Bank of 
America, N. T. & S. A., Los Angeles. 
CUSTOMER RELATIONS— 

A Need and a Challenge—William A. 
Irwin, assistant educational director, 
American Institute of Banking. 


Morning Session: Wednesday 


The Question of Uniformity in Re- 
quirements for the Transfer of Stock and 
Other Registered Securities—C. M. 
Schmidt, second vice president, Guaranty 
Trust Company of New York, N. Y. 


Trust Business as Developed in Can- 
ada—R. P. Jellett, general manager, The 
Royal Trust Company, Montreal, Canada. 

The Duties and Responsibilities of 
Corporate Trustees with Respect to Vot- 
ing Trusteed Stock—Ralph H. Spotts, 
associate counsel, Title Insurance and 
Trust Company, Los Angeles, Calif. 

Trust Examination—Leo H. Paulger, 
Chief, Division of Examinations, Board 
of Governors of the Federal Reserve Sys- 
tem, Washington, D. C. 


Afternoon Session: Wednesday 


Some Problems in the Law of Trusts— 
Austin W. Scott, Professor of Law, Har- 
vard University, leader of discussion. 


Morning Session: Thursday 


Symposium under direction of Gilbert 
T. Stephenson, Director of the Trust Re- 
search Department, The Graduate School 
of Banking, A. B. A. 

What a Director Expects of the Head 
of His Trust Department. 

What the Head of the Trust Depart- 
ment Expects of His Directors—IJ. F. 
Freiberger, vice president, Cleveland 
Trust Company. 

What a President Expects of the Head 
of His Trust Department—Robert M. 
Hanes, president, Wachovia Bank and 
Trust Co., Winston-Salem, N. C. 

What the Head of the Trust Depart- 
ment Expects of His President—Chester 
R. Davis, vice president and trust officer, 
Chicago Title and Trust Company. 

The 28th Annual Banquet of the Trust 
Division will be held on Thursday even- 
ing, the 16th, with Frank J. Hogan, of 
Washington, D. C., President of the 
American Bar Association, as the guest 
speaker. His subject is, “Debts, Deficits, 
and the Bill of Rights.” 

A new feature of this year’s confer- 
ence will be a question box. Trust men 
in attendance will be invited to submit 
questions during the conference and they 
will be discussed at the closing meeting. 
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PART 2 OF SERIES “DYNAMIC INVESTMENT TRENDS” 


The Electric Utility Outlook as Affected by Technological Factors 


H. C. FORBES 
System Engineer, Consolidated Edison Company of New York 


N viewing the electric public utility 

horizon, beclouded as it is by heavy 
taxation and government competition, 
it is a pleasure to record that from an 
engineering standpoint the skies per- 
haps were never clearer. Present and 
prospective technical developments in 
the engineering fields of power genera- 
tion, transmission and distribution, and 
utilization seem almost without excep- 
tion to be of a character which should 
prove beneficial to the utility industry. 


Power Generation 


OOKING first at the field of power 

generation, to the investor, one of 
the major economic bogeys would be the 
development of a method of production 
so much more efficient than present pro- 
cesses that a large part of the existing 
generating plant of the utility compan- 
ies might be rendered obsolete. Now 
it happens that the most amazing pro- 
gress has been made during the period 
of the past eight or ten years in im- 
proving the efficiency of electric gen- 
eration by steam, but paradoxically the 
advancement in this particular branch 
seems destined to prolong the useful- 
ness of a substantial part of the exist- 
ing generating properties rather than 
to produce an alarming rate of obsol- 
escence. 


Metallurgical research and improve- 
ments in welding technique have join- 
ed hands in bringing about this unusual 
situation by making possible the con- 
struction of equipment for the genera- 
tion of steam at pressures and temper- 
atures hardly dreamed of a few years 
ago. The immense strides have made 
it feasible to use superimposed “top- 
ping” turbines for modernizing old 
plants which otherwise in many cases 
would have had to be scrapped. In a 
very rough way it may be said that 


somewhere in the vicinity of fifty per- 
cent, and often an even greater propor- 
tion of the value, in terms of original 
cost, of the older plants can advan- 
tageously be salvaged in connection 
with modernization by topping turbine 
installations. 

The plants of more recent vintage, 
such as those constructed from 1920 
to 1930, although generally operating 
at much lower pressures and tempera- 
tures than present standards, neverthe- 
less are efficient enough that no large- 
scale changes or replacements could be 
justified for many years to come by any 
technical development in sight. The 
further gain in efficiency which is theo- 
retically possible is relatively small and 
there is nothing to indicate that such 
further refinements would alter the sit- 
uation. 


Modernization and Lower Unit Costs 


UCH has been said concerning the 
potentialities of the mercury tur- 
bine as an adjunct to steam in the field 
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of heat power generation but up to the 
present date, in spite of a vast amount 
of research, the mercury generation 
process has not proven to be commer- 
cially practicable. Whether or not it 
may become so in the measurable fu- 
ture is highly speculative, but if it 
should, its effect would be strictly anal- 
agous to that of the high pressure 
steam development. That is, it would 
be tremendously useful in modernizing 
the older steam plants but would not 
in general lead to any substantial 
changes in generating equipment of the 
1920 to 1930 vintage. Thus, it seems 
reasonable to expect that the next few 
years will see a considerable amount of 
modernization at the older steam plants 
accompanied by comparatively moder- 
ate retirements of supplanted equip- 
ment. 

It is interesting to note that such 
plant modernization may be expected 
not only to effect great economies in 
fuel costs but also that a large saving 
in labor is to be anticipated. The new 
high-pressure boilers which supplant 
the old boilers are large in capacity, 
one of the new ones often replacing as 
many as twenty or thirty of the old. 
The requirements of labor and mater- 
ials for maintenance purposes per unit 
of power output likewise should exper- 
ience a drastic reduction. 

To illustrate why this is so, the tur- 
bine condensers may be taken as a con- 
venient example. When a plant is mod- 
ernized by topping turbines, its capa- 
city is often more than doubled, yet no 
additions to the condensing equipment 


in the plant have to be made. The re- 
pairs to condensers are a very large 
maintenance item in the case of plants 
using salt water for cooling purposes 
and it is obvious that if the capacity 
of the plant is doubled without increas- 
ing the condensing facilities, the con- 
denser maintenance per unit of output 
is tremendously reduced. 


Increase in Capital Requirements 


ETALLURGICAL research also 
has made important contribu- 
tions to the outlook for further reduc- 
tion of maintenance costs. Again re- 
ferring, for illustrative purposes, to tur- 
bine condensers, which utilize salt 
water for cooling, new alloys have be- 
come available for condenser tubes 
which may easily double the life of the 
tubes and further gains have been made 
in the reduction of corrosion of the 
tubes by means of chemical and elec- 
tro-chemical processes. In like man- 
ner, the application of stainless steels 
and erosive resistant materials to the 
construction of blades for turbines has 
prolonged the life of the blading. Many 
other similar examples might be cited. 
Much undoubtedly will be done, in the 
way of developing materials, which will 
still further reduce maintenance costs 
but in no case does there seem to be 
any reason to look for anything revo- 
lutionary which would call for major 
replacements except as they might be 
absorbed in the ordinary course of 
plant repairs. 
However, as a result of the develop- 
ments outlined above, we may confident- 
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ly expect that the production branch 
of the industry will show a steady and 
substantial rate of increase in the 
amount of capital required per capita 
of personnel employed. As a result of 
these changes a highly skilled person- 
nel will be required but nevertheless 
overall operating costs will tend to be 
reduced. 


Private Plant Competition 


T may be suggested that the im- 

provements which have been made 
in the efficiency of steam electric gen- 
erating equipment constitute a poten- 
tial threat to the utility industry from 
private plants. There seems, however, 
to be little justification for fears on 
this score. To obtain satisfactory effi- 
ciency, steam generating plants for a 
considerable part of the time must op- 
erate condensing. In order to do this, 
large amounts of cooling water are re- 
quired and in most cases it is difficult 
and expensive for a private plant to 
obtain the necessary water. 


Moreover, the modern highly efficient 
plants require a skilled operating force, 
and for private plants of relatively small 
capacity, the costs for labor would be 
excessive. Small private plants will also 
continue to be handicapped by the high- 
er unit cost of equipment as compared 
to the large capacity apparatus which the 
utilities are able to buy. 


Although in exceptional cases, where 
a large amount of steam is required for 
process work or for other purposes, pri- 
vate steam plants may be competitive 
with utility service, in general it may 
be said that Diesel engine generating 
equipment is likely to remain, as it has 
been, a more formidable class of com- 
petition. 


In the case of Diesel engines of large 
capacity, however, nothing seems to 
have developed in recent years which 
would tend to make competition from 
them more active than formerly and 
they have at no time been a serious 
threat to the utility industry. 


The Diesel Engine 


N the field of Diesel engines of the 
I smaller sizes, a line of small two- 
cycle high speed engines has recently 
been developed which apparently will 
reduce the initial cost of small private 
plants considerably and through their 
wider use in the transportation field 
will enable the provision of more ade- 
quate servicing facilities by the manu- 
facturers. High speed Diesel engines, 
on the other hand, in all probability 
will continue to be subject to high main- 
tenance costs and their reliability is 
far from being all that might be de- 
sired. 


One speculates also, with the small 
Diesel engine apparently about to enter 
the transportation field on a rather 
large scale, whether diesel fuel may not 
soon be subject to a special tax just 
as gasoline has been heavily taxed. 
Probably such a tax, if enacted, would 
initially be restricted to fuel sold for 
transportation purposes but it would 
not be remarkable if it were sooner or 
later applied to all diesel fuel. 
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On the whole, it seems safe to say 
that the outlook for competition from 
Diesel engines is no more serious today 
than it has been for some years past 
and there seems no reason to suppose 
that the utilities will not continue to 
meet such competition successfully. 


Changes 


N the field of transmission and dis- 

tribution, while the technical pro- 
gress has been satisfying to the en- 
gineer and has kept pace with the de- 
mands of the industry, it is again to be 
noted that nothing of a revolutionary 
character has been achieved or is in 
sight. In the case of overhead power 
transmission, better design from the 
standpoint of lightning protection and 
improvements in line materials are 
about the only items worthy of men- 
tion. These improvements in transmis- 
sion line construction rarely, if ever, 
justify the rebuilding of lines but tend 
to reduce the operation and mainten- 
ance costs of new transmission lines. 

As for transmission by underground 
cables, the past ten or twelve years 
have seen remarkable progress in de- 
velopment of cables for operation at 
very high voltages. These new high 
voltage cables, however, are very costly 
and although extremely important in 
a limited field of application they will 
not act to render obsolete the tremen- 
dous investment in cables designed for 
operation at lower voltages. Indeed, 
many cables which are twenty-five years 
old or more, are still performing their 
assigned service almost as economically 
and effectively as their modern coun- 
terparts. 

Considerable publicity has been given 
during recent years to developments in 
direct current transmission, probably 
for the reason that transmission by 
means of direct current, rather than 
as is commonly done, by alternating 
current, offers certain inherent possi- 
bilities of effecting a very large reduc- 
tion of transmission costs and also pos- 
sesses certain technical advantages 
which readily lend themselves to the 
spectacular type of journalistic article 


All of the 23 business lead- 
ers who make up our 
Board of Directors have 
named us in their wills. 


Mississippi Valley Trust Co. 
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so appealing to the interest of the non- 


technical readers. 


As a result of various journalistic 
endeavors, the general public may very 
well have gained the wholly erroneous 
idea that direct current transmission of 
power is likely shortly to bring about 
a large scale replacement of existing 
transmission facilities. Actually noth- 
ing could be further from the truth. 


At the present time, direct current 
transmission has not been developed. 
to the point of commercial application. 
There seems to be some possibility that 
for a very limited field of application, 
direct current transmission may even- 
tually be utilized to supplement trans- 
mission systems of the usual type but 
there is nothing to indicate that it will 
be a factor of any considerable import- 
ance to the utility industry for at least 
several years in the future. 

ISTRIBUTION practice for the 
most part has not experienced 
any radical change in recent years, 
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such improvements as have been made 
being rather in the nature of refine- 
ments. There is an observable ten- 
dency, due to increase in labor costs, to 
adopt automatic control of distribution 
substations more extensively. If labor 
costs continue to increase, this trend 
will no doubt be maintained. Here 
again, as in the case of generating 
plant, it seems probable that the invest- 
ment required per capita of operating 
personnel will tend to increase. 

The load growth on the electric dis- 
tributing systems is substantially all 
being supplied by alternating current, 
yet the margin of superiority of the 
alternating current system of distribu- 
tion as compared to the direct current 
system, which is still extensively used 
in some of our major cities, has not 
proven sufficient to warrant the early 
replacement of the direct current dis- 
tributing system. In fact, it now ap- 
pears that it is likely to be many years 
before the remaining direct current dis- 
tributing systems are supplanted by the 
alternating current system. 

Electric switching equipment has per- 
haps undergone more substantial im- 
provements than any other piece of 
apparatus used in connection with 
transmission and distribution, but for- 
tunately the developments are of a 
character which can readily be applied 
to the modernization of existing switch- 
ing apparatus so that no major replace- 
ments in this field should be looked for. 
Considerable attention is being given 
to the development of circuit breakers 


which operate with an air brake or 
use water as an interrupting medium. 


These types of switches have for 
some time been in use abroad in com- 
petition with the type commonly used 
in this country, which employs oil as 
an interrupting medium. It does not 
seem at all certain that these new types 
of switches will materially reduce in- 
itial costs but there seems reason to 
hope that their use may result in some 
reduction in maintenance costs. How- 
ever, by dispensing with oil they elim- 
inate a possible fire hazard. 


It seems appropriate to note here 
that equipment for fighting oil fires has 
recently been tremendously improved 
and the risk associated with the neces- 
sity of using substantial quantities of 
oil in electric equipment has been great- 
ly reduced. Thus, the industry should 
look forward to a substantial reduction 
in losses by fire, and it seems reason- 
able to hope that this improvement will 
eventually lead to a reduction in the 
cost of insurance. 


Utilization of Electricity 


T is indeed interesting to speculate 
I as to what may happen in the broad 
field of utilization of electric energy 
but no one should have the hardihood 
to discuss the outlook in prophetic vein 
without first saying that anything may 


happen. To realize this we have only 
to look at the past history of the in- 
dustry. Who, for example, a few brief 
years ago, could have foreseen the vast 
development which has occurred in the 
radio industry, placing millions of ra- 
dios upon the lines of the public util- 
ities. 

In spite of the amazing growth in the 
use of refrigerators, radios and other 
every day domestic appliances, the point 
of saturation in the market for them 
seems by no means at hand and the 
prospect is for a further expansion of 
domestic load from the more extensive 
use of such appliances. There is also 
a decided trend toward improved stan- 
dards of illumination in both the do- 
mestic and commercial fields, a move- 
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ment which seems likely to continue 
gaining momentum. 

Fears have been expressed that, in 
the field of illumination, the newly de- 
veloped fluorescent lamps, on account 
of their high efficiency, might react un- 
favorably upon the utility industry. 
The cost of installing fluorescent lamps, 
however, is so high that there appears 
to be no reason to expect that they will 
be widely used in the near future. It 
seems more likely that their use will 
be largely restricted to the commercial 
field and that the high intensities of 
illumination which may be had by their 
use will tend to stimulate the use of 
larger sizes of incandescent lamps so 
that the net effect will be decidedly fav- 
orable to the utility industry. 

The radio field is about to be en- 
larged in scope by the commercial intro- 
duction of television. Television sets 


will shortly be offered for sale and each 
set will consume several times as much 
electric current as an ordinary radio. 
However, the cost of the sets will be so 
high that their general use in the imme- 


diate future is not to be expected. Since 
television reception requires at least a 
semi-darkened room the utilities will ex- 
perience a loss of illuminating load 
while the sets are in operation, which 
will partially offset the gain from their 
use. On the whole, the utilities are not 
likely to experience any material ben- 
efit in connection with television in the 
near future. 
Air Conditioning 
N the commercial and domestic 
fields, air conditioning has recently 
developed in a spectacular manner but 
it is well to be cautious in expecting 
great things from it as a source of 
profit to the utilities. In the more 
northerly climates, the use of cooling 
systems is restricted to such a limited 
season of hot weather and so much in- 
vestment is necessary to furnish the re- 
quired power that the load can hardly 
be regarded as possessing desirable 
characteristics. 
The usual type of air conditioning 
systems, moreover, require such tre- 
mendous quantities of cooling water 
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that cities may find it necessary to place 
restrictions upon the use of water for 
such purposes. It seems entirely pos- 
sible that greater use will be made of 
cooling systems which employ ice as a 
refrigerant. Such systems usually in- 
volve a much lower initial cost and 
avoid the need for utilizing large quan- 
tities of water for cooling. A develop- 
ment along these lines would react fav- 
orably to the utilities since the reacti- 
vated ice manufacturing industry would 
constitute a highly desirable electric 
load. 

Although the above discussion of air 
conditioning deals with cooling systems, 
in a broad sense air conditioning also 
is concerned with heating and the con- 
trol of humidity. The introduction of 
cooling systems has stimulated the de- 
velopment of more satisfactory heating 
and ventilating systems which use con- 
siderable amounts of electric power 
and, in contrast to the cooling systems, 
these have very desirable load charac- 
teristics. 
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Considering the entire air-condition- 
ing field in its broader aspects, in spite 
of the reservations noted with respect 
to the cooling systems, there is good 
reason to believe that the utilities may 
look forward to a development which will 
be a profitable source of revenue. 


In the Field of Transportation 


O review of the electric utiliza- 

tion outlook would be complete 
without some mention of transporta- 
tion. Although there have in recent 
years been some large scale railroad 
electrification projects, it cannot be said 
that the prospects for substantial pro- 
gress along this line are bright. The 
development of the Diesel locomotive 
and improvements in the steam locomo- 
tives have certainly not made the situa- 
tion more hopeful. 

In the case of street railways, it ap- 
peared a few years ago that electric 
street cars were likely to be largely re- 
placed by gasoline powered vehicles and 
it is gratifying to record that electricity 
seems to be staging a decided comeback. 
The development of improved cars for 
street railways and also for trackless 
operation has placed electricity once 
more in a favorable position. 

Little attention. seems recently to 
have been given to electric power for 
motor vehicles but it is by no means 
certain that, within a restricted field, 
electric trucks are to be ignored. On 
the contrary, they possess certain de- 
sirable characteristics and with the 
availability of improved designs there 
is some reason to hope that the storage 
battery charging load associated with 
them may be an attractive source of 
revenue to the utilities. 

It has been impossible to do more 
than to record here some of the more 
outstanding engineering items of im- 
portance to the industry. There are 
many more which might be mentioned, 
but to do so would be merely to enlarge 
upon the bright prospects of the in- 
dustry as seen from a technological 
point of view. 





A symposium on “Ownership and Rights of Public 
Utilities” is published in the January issue of Annals 
of American Academy of Political and Social Sciences. 
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PROMINENT characteristic of re- 
cent legislation is the emphasis 
that it places upon the protection of 
the investor. The government’s program 
for financing the World War through 
public sale of government securities 
made these obligations part of the as- 
sets of hundreds of thousands of house- 
holds, households that theretofore had 
been accustomed to viewing savings 
solely in terms of money on call in our 
commercial and savings banks. 

Consequently we entered the ebul- 
lient twenties as a nation that was al- 
ready security-minded. The drive of 
that decade increased and, at the same 
time, subtly altered this trend. 


Two Significant Trends 


HE prosperity of the twenties, as 

we now look upon it, redounded 
primarily to those who had. With the 
productive -possibilities that seemed 
suddenly to burst upon the nation, the 
concept of investment as a yield of a 
moderate return upon capital gave way 
to one of investment as a means for 
acquiring wealth and not merely secur- 
ity. Capital appreciation became of 
greater significance than the earnings 
that could legitimately be made upon 
investment. And as that appreciation 
became so apparently the normal conse- 
quence of investment, thrift as an idea 
had behind it not only the impulse of 
providing sustenance for times when 
earning power slackened, but also of ac- 
quiring a competence in excess of that 
which individual effort might make pos- 
sible. 

These shifts in what may be termed 
the economic proclivities of individuals 
can properly be regarded as responsible 
for the trend of the twenties. Our 
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mechanisms for private financing in part 
produced that temper, in part attuned 
themselves to it. The progress of the 
twenties ended leaving us with an enor- 
mous and wide-spread public investment 
in the instrumentalities of enterprise. 


To understand some of our present 
struggles, it is essential to appreciate 
that fact, for that fact has dominated in 
large measure the direction of the var- 
ious movements aimed at recovery. Poli- 
tical and economic pressures spent them- 
selves at the beginning of the thirties in 
efforts to resuscitate and keep afloat the 
existing volume of invested capital. The 
measures we then devised were directed 
towards bringing back values, first hope- 
fully to 1929 level, then a little sadly to 
1926 levels. Only lately have we begun 
to think in terms of values as they may 
exist under an economy that looks to the 
future rather than to the past. 


The Lure of Reflation 


OVERNMENT lending directly and 

indirectly to industry, as typified 
through such institutions as the R.F.C., 
first directed itself towards the main- 
tenance of existing institutions rather 
than towards remodelling them so as to 
meet newer demands. Bankruptcies 
and receiverships were conceived of 
uniformly as tragedies to be averted, 
rather than as opportunities to wipe off 
old scores and begin afresh. The codes 
that industries sought to impose upon 
themselves under the National Indus- 
trial Recovery Act again were domin- 
ated by this same desire to freeze the 
situation as it existed and to immunize 
it from the shocks to which it might be 
subjected. 


The common requirement embodied in 
these codes which forbade new enter- 
prises to enter the field without the con- 





sent of the governing authorities, the 
very prevalent restrictions upon pro- 
duction, pricing policies that were aim- 
ed at passing on savings to the public 
that might accrue in individual busi- 
nesses because of their acquisitions of 
plant and machinery at bargain prices, 
these and other devices, all seem to have 
had as their definite aim the restoration 
of capital investment to its pre-depres- 
sion level. In these processes of code- 
making the consuming public was large- 
ly forgotten. For this reason, rebellion 
was already under way before the Su- 
preme Court, under the Constitution, 
put an end to this process. 

Other forces also somewhat less di- 
rectly emphasized this tendency to re- 
flate investment to its earlier levels. In 
our revulsion from the abuse of invest- 
ment banking and those evils that were 
too prevalent in our security markets, 
we devised ways and means to eliminate 
them. But many of those who spon- 
sored and believed in these curative 
measures, hoped also to bring about 
a change in the investment process that 
would give a new and continuous sta- 
bility to security prices. Not only did 
these people believe that the instability 
and the fluctuations resulting from the 
unhampered pursuit of manipulative 
and deceptive practices, from the ab- 
sence of any effective check upon the 
wholesale entry into our markets of the 
speculator, could be prevented, but they 
also believed that through these re- 
straints a new and different stability 
could be achieved. 


The Neglected Paradox 


HESE emphases ignored the essen- 
tial paradox that must attend the 
investment process, namely that in or- 
der to be strong it must also be weak. 
For without attrition accompanying the 
progress of our industrial economy, it 
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fails to achieve that strength that it 
can only acquire through the operation 
of the principle of the survival of the 
fittest. 

The recognition of the necessity of 
attrition in investment seems to me a 
slowly developing idea of governmental 
action. Commonly government has 
stepped in to prevent the toll that nor-. 
mal economic processes were inflicting 
upon investment. The power of the in- 
vestor to make himself heard, especially 
when he dons himself, as our insurance 
companies do, with the robes of the 
widow and the orphan, has been a pow-- 
erful influence in the fashioning of gov- 
ernmental policy. Rate regulation re-- 
sponded effectively to the investor’s de- 
mands almost from the outset. The 
idea of a rate base and a fair return 
upon value begins quickly to protect in- 
vestment from administrative regula- 
tion of rates. 


Permanent Significance 


T is wise, I think, when one tries to: 

project in an imaginative fashion 
the role of investment over the next 
decade or so, to recognize certain def- 
inite directions that governmental pol-- 
icy now tends to pursue. To view these 
narrowly in the sense of believing that 
they are impermanent or that they 
spring from a difference in the theory 
of our political parties, is, I believe, to 
stand convicted of myopia. True, these 
tendencies may spring from certain 
basic shifts in the sources of political 
power, namely, in the emergence of 
consumer domination as against pro- 
ducer control and as such may be af- 
fected by the rise of political parties 
dominated by one or the other of these 
groups. But equally significant are the 


changes that better understanding of 
economic operations has brought into: 
being. 
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Evidence of such tendencies is not 
difficult to discover. Increasing govern- 
mental concern with the processes of 
corporate reorganization, though its 
origin may have been the desire to pre- 
vent certain abuses, tends to insist 
normally upon greater deflations of cap- 
italization and of indebtedness than 
might otherwise be the case. A grow- 
ing opposition to methods of reorgani- 
zation provided in the Bankruptcy Act 
by the amendments of 1933 is based 
upon the ground that these amendments 
vest too large powers in the equity 
holders. But this opposition springs 
not only from the laudable desire to 
give the hondholder the preference for 
which he bargained but also from the 
belief that the powers granted to equity 
holders as distinguished from creditors 
make for larger capitalizations than 
might otherwise be the case. Govern- 
mental concern with corporate reorgan- 
ization thus betokens not merely worry 
as to the fairness of the treatment that 
may be accorded the various parties, 


but also a deep interest in the effective- 
ness of the new corporate unit that is 
to evolve, an insistence that this unit 
be able to fulfill its economic function 
in the future, even though that achieve- 
ment may call for a greater immediate 
sacrifice of invested values. 


Labor Costs 


N the field of labor, similar tenden- 
cies seem to be operative. An ear- 
lier economy commonly regarded labor 
cost as the variable item that could be 
made to respond on demand to the need 
of ownership for income. A minimum 
wage and maximum work week have 
confined that variable within certain 
limits, imposing a requirement that for 
investment to survive at all these basic 
subsistence demands must be met. More 
significant than this is the rise of col- 
lective bargaining and its legal recog- 
nition. That power of labor may tend 
to shift drastically the burden of def- 
icits first to investment rather than per- 
mit that burden to be shifted to it. 
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Perhaps even more significant, is the 
demand for a reapportionment of re- 
wards that is implicit in the rise of 


collective bargaining, a reapportion- 
ment that will inevitably mean narrow- 
ing the returns to capital. This ob- 
viously, unless somehow counterbal- 
anced, will make for greater inflexi- 
bility in the ability of investment to 
withstand cyclical setbacks. 


Utility Investment 


N the field of utility operation, these 
governmental tendencies are partic- 
ularly noticeable. Preservation of 
investment values, based upon consid- 
erations other than original cost, is be- 
ing subjected daily to heavier attacks; 
a reversal in our view of what should 
be an appropriate rate base is, I be- 
lieve, only a matter of time. Deprecia- 
tion charges also, for example, dare no 
longer follow the casual methods so 
prevalent in the past. 
Most significant in the utility field 
is the entry of government as a com- 
petitor. To deal with that problem on 


a moralistic plane is to fail to under- 
stand its significance, for it must fun- 
damentally be solved with regard not 
merely to rates but primarily to costs 
in the aggregate. If the price that must 
be paid for the maintenance of invest- 
ment in the utility field is more than 
the price for which the service can 
otherwise be purchased by a commun- 
ity, the community will give only one 
answer to the problem. Investment, un- 
less it will shrink its demands to meet 
this new competitive force, can hardly 
expect to rely on political power for 
its survival. 


Safeguards and Guarantees 


AFEGUARDS of considerable con- 

sequence are being built against 
repeating too rapidly this cycle of ex- 
pansion and subsequent contraction. 
Requirements insisting upon thorough 
consideration prior to the projection of 
schemes to solicit new capital, the pro- 
tection of market values from unduly 
speculative influences, the development 
of more adequate and revealing ac- 
counting techniques which enable one 
to assay more accurately the history of 
an enterprise, the guarantee that re- 
organization is a true rebirth and not 
merely ad hoc compromise between com- 
peting claimants, an insistence upon the 
absence of conflicting loyalties on the 
part of those whose activities direct the 
investment process, these are a few of 
the real gains that recent years have 
witnessed. 


Further, against the development of 
pressures that would bring down the re- 
turn on investment, the counter-pressure 
of the need to “hire the money” is al- 
ways present. That the demand for 
money can be largely supplied from 
other than private sources to the degree 
necessary to meet our normal demands, 
is an idea that still is in the realm of 
pure conjecture. But the prevailing rate 
of hire is not likely to return to levels 
prevailing some years ago. Our finan- 
cial processes, subjected as they are to 
governmental checks, would today seem 
to be able to direct the flow of our sav- 
ings into productive enterprise at a more 
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manageable rate than before. And with 
the rate of return rather than capital ap- 
preciation as the dominant motive in 
guiding the loan of money, the possibility 
of great stability is present. This, in 
turn, may well work toward the simpli- 
fication of corporate structures and the 
abolition of the enormous complexity in 
the types of securities. 


Flexibility of Mechanisms 


OME of the most serious errors that 

economic historians may lay at the 
door of this decade will be found to 
consist in valiant but mistaken efforts 
to curb necessary attrition—errors com- 
mitted not only by government but also 
by industry. Investment, whether or 
not garbed in the robe of widow and 
orphan, cannot plead an immunity from 
meeting these obligations as to price 
and as to living conditions that society 
as a whole insists must be met. The 
law of biological and economic life still 
centers about adaptability to the de- 
mands of an environment. 


Today, the corporation, especially as 
it has been affected by the development 
of the holding company, has really 
ceased to be one business unit. Rather 
it has become a family of units. Its 
effectiveness depends so largely upon 
the manner of its capitalization and 
such variations occur that the efficacy 


of the corporation as a business mech- 


anism is threatened. A deep public con- 
cern is already manifest in the growing 
outcry against our loose and divergent 
corporation laws, until today federal 
incorporation for interstate businesses 
is on the agenda not for speculation 
but for action. 


Changing Features of Corporate Bonds 


HE corporate bond is today one of 

the most intricate pieces of mer- 
chandise ever devised, that requires 
a small pamphlet of fine print simply to 
set forth the legal nature of the bond- 
holders’ claim. Default carries with 
it months .of painstaking analysis to 
sift priorities as between respective 
claimants, years frequently to adjust 
them. Much of this seems to mean that 
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the flexibility and adaptability origin- 
ally inherent in the corporate device 
has consequently been lost and, as a 
medium for investment, the corporate 
unit, as such, has suffered. Some of 
these factors have unquestionably been 
responsible for resorting on occasion 
to government ownership and manage- 
ment, so that today one witnesses a 
struggle, daily being based less upon 
political differences and concerned 
more with the efficiency of competing 
methods of industrial production. 


That the protection of the investor is 
intrinsic to the endurance of our present 
industrial economy seems obvious. An- 
other shock to the system of the inten- 
sity of the last may well prove its end. 
But the protection of the investment 
process is not going to be brought about 
by outcries against governmental regu- 
lation or heated condemnations of the 
entry of government into business. Nor 
will it result from the withdrawal of 
government from these fields. Equally 
so the protection of the investor will not 
be assured by the pilloring of manage- 
ment, from our pedestal of hindsight, 
for past mistakes. 

The erection of safeguards against 
the perpetration of great and petty 
frauds, though of great consequence, 
again will not suffice. It is the ability 
of investment to play its appropriate 
role that alone will afford it protection— 
true, a role of honest and imaginative 
adventure but also one of obligation for 
the attainment of values that the com- 
munity itself prizes and for which the 
community will pay an earned price. 
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Capital 
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Reserves 
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Preferred Stocks As Trust Investments 


Income Record of Utility and Industrial Corporations 


DR. JULES BACKMAN 
Instructor in Economics, School of Commerce, New York University 


HE stagnation of the new capital 

market and the unlikelihood that the 
log jam will be broken in the near fu- 
ture makes it necessary to explore all 
possible outlets for the investment of 
idle funds. A fruitful medium for in- 
vestment may be found among high 
grade public utility operating company 
preferred stocks which recent expe- 
rience indicates have proved to be a 
stable source of income.! A primary 
disadvantage of preferred stocks, to the 
trust officer, however, is the fact that 
they have no maturity date and hence 
might have to be liquidated in an un- 
favorable market. 

This disadvantage is not so serious 
as it first appears since even during pe- 
riods of depressed security prices, many 
high grade preferred stocks continue to 
sell at or around par value. Thus, for 
example, of the public utility issues in- 
cluded in the tabulation discussed be- 
low, 6 per cent were selling at or above 
issue price when the low point was 
reached in 1933, while an equal number 
had declined less than 10 per cent. To 
the extent that these favored issues had 
been held little or no loss would have 
been suffered at the time of liquidation 
and the fund would have been in better 
shape than if it held legal bonds which 
matured but were extended rather than 
paid off. 

Another means of protection against 
such potential losses would be to set 
aside as a reserve part of the higher in- 
come received from such investments. 
Since the return on preferred stocks fre- 
quently averages about 6 per cent as 
compared with between 3 and 4 per cent 
for many legal bonds (excluding gov- 
ernments which have been below 3 per 


(1) For a study of the record of public utility 
bonds see Jules Backman, “Public Utilities As 
Trust Investments,’ Trust Companies Magazine, 
April 1938, pp. 423-427. 


85 


cent for some time), there is an ade- 
quate margin available for setting up a 
reserve of 1 or 2 per cent a year (even 
after allowing for tax deductions). Such 
a reserve would become sufficiently 
large, within a relatively short time, to 
minimize or obviate losses due to liquid- 
ation in unfavorable markets. 


Dividends of Operating Utilities 


ITH the above limitations in mind, 
the record of public utility operat- 
ing company preferred stocks may be 
examined and compared with that for 
other industries. The data cover the 
period 1930 to 1936 which furnished a 
thorough test for all types of securities. 
Included in this survey were 297 is- 
sues aggregating approximately thirty 
million shares of preferred stock which 
had a par or stated value of slightly 
more than $2,000,000,000 as of Decem- 
ber, 1936. This total represents about 
80 per cent of the total electric and gas 
preferred stocks estimated to be out- 
standing for the industry. A total divi- 
dend of $125,000,000 was payable on 
these issues during 1936 or a rate equiv- 
alent to 6 per cent on the aggregate par 
value, stated value, or issue price. The 
record of dividend payments on these 
issues by years, from 1930 to 1936, is 
shown in table No. I. 


The increase in the number of issues 
and the total dividend possible during 
1931 reflects the inclusion of new issues 
sold in that year. During the balance 
of the period there was practically no 
public utility preferred stock financing 
and this is reflected in the unchanging 
total number of issues. The decline in 
the aggregate amount of dividends pos- 
sible, while the total number of issues 
remained unchanged, reflects the in- 
crease in inter-company holdings which 
have been eliminated from these tabula- 
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tions. This was especially marked in 
1934 and is indicated by the sharp de- 
crease in the total dividend possible for 
that year. 


Number of Issues Affected 


N 1930 preferred dividends were paid 
in full and in 1931, only $600,000 out 


SALLE os Bn E RF 


of $136,000,000, or two-fifths of one per 
cent was not paid. It was not until 
1933, when the bottom of the depres- 
sion had already been reached, that 
dividends on preferred stocks of gas and 
electric operating companies were sig- 
nificantly reduced. 

Further reductions during 1934 made 


TABLE NO I 


DIVIDENDS PAID ON PUBLIC UTILITY GAS AND ELECTRIC OPERATING 
COMPANY PREFERRED STOCKS BY YEARS (1930-1936)* 


Number of 
Issues 


293 
305 
306 
306 
306 
305 
297 


Dividend 


Per Cent 
Paid 


Dividend 

Possible! Paid 
(Millions of Dollars) 
130.3 130.3 
136.0 135.4 
135.7 133.2 
135.4 118.9 
129.3 107.8 
129.0 109.2 


125.2 108.6 86.7 


* Data in this and subsequent tabulations from studies of investor experience with public utility se- 
curities made under the direction of Dean John 'T. Madden and Prof. Herbert B. Dorau, New York 


Univ. ; reprinted here by permission. 


1. The “Dividend Possible’ was determined by multiplying the dividend in dollars by the number of 


preferred shares outstanding for each company. 
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that the poorest year for public utility 
preferred stockholders, as measured in 
terms of the total dividends they re- 
ceived. Nevertheless, even in that year 
they received about $5 out of every $6 
possible. During 1935 and 1936, a num- 
ber of the companies which’ had pre- 
viously reduced or passed their pre- 
ferred stock dividends resumed pay- 
ment (and paid off accumulations) so 
that the proportion paid was increased 
to 84.7 per cent and 86.7 per cent re- 
spectively. A further slight improve- 
ment was recorded during 1937. 
Although the aggregate payments of 
preferred dividends were reduced, it ob- 
viously does not follow that all or even a 
large proportion of these issues reduced 
their dividends. The following table 
indicates the distribution, by years, of 
the number of issues which paid divi- 
dends in full, partially, or omitted them. 
Even in the poorest year more than 
three-fourths of the issues included in 
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this study paid their preferred divi- 
dends in full and during 1936 approxi- 
mately four issues out of five had a per- 
fect record. The proportion of issues 
which paid full dividends declined slow- 
ly from 1930 to 1932 and it was not until 
the latter year that complete suspension 
took place for any issue; less than 2 
per cent of the total. In 1933, the num- 
ber of preferred issues on which full ~ 
dividends were paid declined sharply to 
78.8 per cent of the total. 

There was a sharp increase in the 
relative number (16 per cent) of issues 
which paid partial dividends, probably 
reflecting the attempts of management 
to maintain dividend payments so that 
preferred stockholders and the credit of 
the company would not be adversely af- 
fected. Complete omissions during 1933 
increased to only 5% per cent of the to- 
tal number of issues and still accounted 
for a minor proportion of the total is- 
sues. From 1934 to 1936 there was 
relatively little change. 


It was in 1934 that the largest total 
of complete omissions occurred. This 
did not represent a sudden wave of 
omissions but rather reflected the omis- 
sions in the latter part of 1933 which 
were continued in the following year. 
It is notable that during 1936 less than 
10 per cent of the 297 preferred stock 
issues included in this tabulation failed 
to pay all or part of the dividend prom- 
ised to preferred stockholders. 


HE foregoing discussion is not in- 
tended to imply that public utility 





DISTRIBUTION OF PUBLIC UTILITY GAS AND ELECTRIC OPERATING COMPANY PREFERRED 
STOCKS ON THE BASIS OF PROPORTION OF DIVIDENDS POSSIBLE ACTUALLY PAID— 
BY YEARS 1930-1936 


Dividend 
Paid in Full 


Per Cent No. 


of 
Total 


100 


Number 
of Issues 


293 


Dividend 

Omitted 

Per Cent Total 
of of of of Number of 

Issues Total Issues Total Issues 
0 0 0 0 293 


Partial 
Dividend 


Per Cent No. 


301 
289 
241 
237 
236 
237 


98.7 
94.5 
78.8 
77.5 
77.4 
79.8 


1.3 
3.9 
15.7 
12.1 
13.4 
10.8 


0 
5 
17 
32 
28 
28 


0 
1.6 
5.5 

10.4 
9.2 
9.4 


305 
306 
306 
306 
305 
297 
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ating company preferred stocks can be 
bought indiscriminately. That the 
opposite is true is indicated by a study 
of market values at the end of 1936. 
This study reveals that although the ag- 
gregate market value of these issues 
was slightly above par, there were 16 
issues or 6.4 per cent of the total which 
were selling at less than half their orig- 
inal issues price or par value. 
Although dividends were well main- 
tained, difficulties would have been ex- 
perienced had it been necessary to sell 
some of these securities during the de- 
At the low point in 1933, the 


pression. 
aggregate market value of these pre- 
ferred stocks was approximately 40 per 
cent below par value or issue price. 
Not all issues declined equally and it is 
found that 12 per cent were still selling 


above 90 per cent of issue price. Price 
recovery was very rapid and by the end 
of 1935 the aggregate market value was 
less than 8 per cent below issue price, 


while by the end of 1936 this paper loss 
had been converted into a small paper 
profit in the aggregate. A study of the 
distribution of prices at the end of 1936 
reveals that 57 per cent of the issues 
were selling above issue price, while an 
additional 8 per cent recorded losses of 
less than 5 per cent. 


Experience of Industrial Preferreds 


PPORTUNITIES are also present 

in the preferred stocks of certain 
groups of industrial companies. It may 
be a surprise to some investors to learn 
that 504 large industrial companies have 
outstanding over 60,000,000 shares of 
preferred stock represented by 578 is- 
sues. The dividends payable on the is- 
sues exceeded over $300,000,000 and their 
par value approximated $5,000,000,000 at 
the end of 1936. A few golden nuggets 
are certainly available in that large sum 
—but, as the following tabulation in- 
dicates, also many gold-plated ones. 


DIVIDEND EXPERIENCE OF INDUSTRIAL PREFERRED STOCKS IN 1933 AND 1936 


Companies Issues 


All Industrial - 

Food - Se a ee 
Tobacco ein, Lee eee 
Sa oes 
Paper and Printing cite 
Petroleum Va 
Retail Trade —______. 
Mining 
a 
Auto and Auto 

Accessory 
Building Equipment __ 


Shares Proportion Paid 
out- Dividend 1933 1936 
standing Possible Per Cent Per Cent 
(in millions) 

311.2 
40.3 

8.9 
51.1 
15.8 
22.1 
21.3 
12.3 

7.6 


42.7 
74.6 
84.6 
16.3 
24.1 
48.8 
46.4 
31.9 
14.6 


71.9 
92.0 
88.0 
86.2 
71.9 
71.3 
64.9 
64.4 
62.7 


30.8 
15.7 


52.3 
27.3 


53.7 
37.9 
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The poorest record for industrial com- 
pany preferred dividend payments was 
made in 1933 and hence only the record 
for that year and for 1936 are shown. 
It may be noted that only the food and 
tobacco issues had records as favorable 
as those of public utility operating com- 
panies. These industries represent lead- 
ing consumers goods and it is therefore 
not surprising to find a high degree of 
stability in their dividend records. Since 
they had outstanding about three quar- 
ters of a billion dollars in preferred 
stocks, substantial opportunity is pre- 
sented for investments which will yield 
a safe and satisfactory income. 

The petroleum and retail merchan- 
dise industries appear to offer many op- 
portunities for investment although in 
these cases more discrimination in se- 
lection is required since slightly less 
than half the preferred dividend pos- 
sible was paid at the low point while 
in 1936 payments were only 71.3 per 
cent and 64.9 per cent respectively. The 
prince and pauper role of the steel in- 
dustry is indicated by the extreme fluc- 
tuation of payments from about one 
sixth of the total payable in 1933 to a 
payment of more than five-sixths in 
1936. A similar wide swing is found 
for machinery, as might have been ex- 
pected. 

The above analysis suggests that a 
large number of public utility operating 
and industrial company preferred stock 
issues might prove an advantageous in- 
vestment for trust funds, in those cases 
where funds are not restricted as to 
that medium of investment. The re- 
cord of each issue would have to be 
carefully studied and analyzed. Those 
with the largest coverage of preferred 
dividends and which, preferably, had a 
good record of common dividend pay- 
ments could then be selected. Such is- 
sues would be found to have a superior 
record and would probably prove to be 
better long-term investments than many 
bonds which have found their way into 
trust portfolios in the past. 


Reading maketh a full man, conference 
a ready man, and writing an exact man. 
--FRANCIS BACON. 
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make this the largest 
trust company in 
the Golden State 


GQ PURrr Fner RawsonaL 
BANK OF LOS ANGELES 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
MEMBER FEDERAL RESERVE SYSTEM 


Franklin D’Olier Heads Prudential 


Franklin D’Olier has been elected presi- 
dent of Prudential Insurance Company of 
America. He fills the vacancy created by 
the death of Edward D. Duffield. 

Mr. D’Olier came to the Prudential in 
1925 as a vice president in charge of ad- 
ministration and has been acting president 
since the death of Mr. Duffield in Septem- 
ber. He was formerly in business in Phil- 
adelphia. 


a 


“If the budget is to be balanced, you may 
look forward to an increase in Federal 
taxes which will bring the revenue level up 
to seven billion dollars, and if you are go- 
ing to balance it, you must have a decrease 
in Federal expenditures which will bring 
them down to that level. 


“Salary exemptions will definitely be void- 
ed soon, while the elimination of interest 
exemption on bonds will be a longer fight 
and, if decided upon should not affect al- 
ready outstanding securities.” 


Roswell Magill (Nov. ’38) 
Former Under-Secretary of the Treasury 
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CENTRAL HANOVER BANK AND TRUST COMPANY 
NEW YORK 


Statement of Condition at Close of Business 


December 31, 1938 


ASSETS 
Cash and Due from Banks . . . . . . $639,591,438. 
U. S. Government Securities. . . . . . 153,446,068. 


State and Municipal Securities ae ee es” 22,784,701. 
Real Estate Mortgages. . . =. .-:- =. . 7,376,602.7 
eo es we SR Ow 22,474,908. : 
Stock in Federal Reserve Bank . . . . . 2,430,000. 


Loans and Bills Purchased a oa ee 171,263,069. 
CO 6 ge ae ew me lao 15,891,010. 
ae a ee ee a 2,210,142. 
a a ee 733,811. 
Customers’ Liability Account of Acceptances. 4,501,262. 
Tad B05 ee 


LIABILITIES 


Capital . . . . . « $21,006,000.00 
eee ee ee 60,000,000.00 
Undivided Profts . . . 11,537,028.94 


Reserve for Taxes, 
Ineerest Accrued, etc. . . . s+ + 550375329. 
Dividend Payable 
January 3, 1939. . . a 1,050,000. 
ns, 6/6 «ee + «we "Oe we 4,818,285. 
+ 939,260, 373. 


Deposits ‘ aoe Ba 
Total $1,042,703,016.71 


There are pledged to secure public monies and to qualify for fiduciary powers 


U. S. Government Securities os . nel cee geen dig $4,614,867.35 


Member Federal] Deposit Insurance Corporation 





The Trust Year in Review 
Annual Reports Show Trust Earnings Improve 


HE recession which extended into 

the year 1938 brought to light more 
clearly than ever before the important 
place which trust departments occupy 
in the banking set-up, for while there 
was a general decline in total earnings 
of banking institutions, income from 
trust department activities either in- 
creased or showed a greater proportion 
to total bank income over the preced- 
ing year. This is the impression gain- 
ed from the annual reports to stock- 
holders of representative trust institu- 
tions throughout the United States. In 
Canada, with its strictly fiduciary com- 
panies, trust departments must neces- 
sarily pay their own way. 


Typical is the reaction obtained at the 
meeting of the Central Hanover Bank 
and Trust Company of New York City 
that its profitable trust department is 
an important factor in maintaining 
earnings above the dividend rate. 


On the other hand, as was to be ex- 
pected because of the dearth of new 
corporate issues and the stock market 
inactivity, many trust departments de- 
riving a large portion of their earnings 
from corporate trust work reported de- 
creased income. This situation is aptly 
summed up in the report of the First 
National Bank of Chicago. 


It is significant to note that even 
here, as was almost universally true, 
personal trusts showed a rise. 


An Ideal Report to Stockholders 


T is surprising to find, in the reports 
of large as well as small trust insti- 
tutions, that no mention is made of the 
trust services which are _ rendered. 
Others merely state the existence of 
a trust department. Needless to say, 
stockholders constitute a group of prime 
trust prospects, and it would seem to 
be a wasted opportunity not to stress 
trust services and make a dignified ap- 
peal for new business in these reports. 


91 


The report of the First National Bank 
in Palm Beach, Florida, an institution 
which has had a tremendous growth in 
its banking as well as trust business is 
indicative of a desirably aggressive type 
of report. 


New Type of Meeting 


GREAT change has come over the 

annual meetings of bank stockhold- 
ers. Not so many years ago it was con- 
sidered a breach of etiquette for a share- 
holder to ask questions. At one of the 
meetings in New York, one stockholder 
remarked that “they answer any ques-— 
tion here.” At the conclusion of the ses- 
sion of the Chemical Bank and Trust 
Company, Chairman Johnston comment- 
ed: “We’ve all learned a good deal about 
what stockholders’ meetings should be 
like in recent years.” 


Another innovation was the appear- 
ance at one of the meetings of a repre- 
sentative from a different bank who 
took part in the questioning. He ap- 
peared not as a stockholder himself, but 
as trustee for other stockholders. 


Extracts from reports follow: 


Bridgeport, Connecticut 


The total amount of securities under the 
supervision of our Trust Department as 
Trustee or in an equivalent capacity, has 
shown an increase over the best previous 
figure for the seventh successive year. Wills 
on file, but not in operation, in which the 
bank is appointed executor, show a gain of 
approximately 10%. Investment manage- 
ment has developed to a point which jus- 
tifies favorable comment. Anticipating con- 
tinued growth the bank has installed the 
most modern and efficient Trust bookkeep- 
ing system available, and together with the 
establishment of a more equitable fee basis 
in line with expense, the Trust Department 
operation will be more profitable. 


WALTER B. LASHAR—The First National 
Bank and Trust Company. 
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Our company enjoys the confidence of our customers 


and our 


Trust Department 


shows a_ gratifying 


volume of new desirable business from year to year. 


MorrISTOWN TRUST COMPANY 


MORRISTOWN, NEW JERSEY 


Organized 1892 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Hartford, Connecticut 


Book value of trust accounts is’ now 
$124,000,000 representing a gain during the 
year of $8,500,000. 


Hartford National Bank and Trust Company. 
ee 
Wilmington, Delaware 


Fees from voluntary trusts which are 
based on income to the trusts were lower, 
reflecting curtailment of dividends due to 
poor business conditions prevailing during 
the early part of the year. This decrease 
was, however, more than offset by fees from 
other trust business. 


The number of accounts and the volume 
of work handled both in the banking and 
trust departments have shown marked in- 
creases in the past few years, necessitating 
expansion both in personnel and in space. 
Improvements in operating technique have, 
however, enabled us to handle this growth 
in business without greatly increasing our 
operating overhead. 

Ss. D. TOWNSEND—Wilmington Trust Company. 


* 
Washington, D. C. 


Progress has characterized the operations 
of the Trust Department for the year 1938. 
The assets entrusted to the custody of the 
Department in various capacities were sub- 
stantially greater at the end of the year 
than they were at the beginning. The earn- 
ings of the Department were among the 
three most favorable years in this respect. 
One particularly interesting feature of the 
earnings was a definite increase from es- 
tates in process of administration as contra- 
distinguished from earnings from estates 
distributed. This indicates an increasing 
volume of assets that are productive of earn- 
ings and which are held for somewhat pro- 
longed periods by the Company as trustee 





and in other fiduciary relationships as well 
as agencies. 


Encouraging increases were effected in 
the number of estates administered, in life 
insurance trusts and in other services per- 
formed by the Department. The sizes and 
the personality of agency accounts consti- 
tute a notable feature of the additions made 
during the last year. 


The year, perhaps, has demonstrated, 
more than usual, the danger to investors 
of feeling that securities which have been 
and are generally recognized as of the best 
grade can be placed in a safe deposit box 
and forgotten. There is constant hazard in 
such action. Even though the corporation 
issuing the security should be a local one 
or among those nationally known, the men- 


ace of legislation and foreign action is ever 


present and requires the utmost obtainable 
information and alertness to protect the in- 
vestment. 


Exacting in time and expensive in cost 
as is such constant analysis of securities, 
the reward lies in a present consciousness 
of service capably performed and the ex- 
pectation of an increasing clientele of ap- 
preciative and satisfied customers. 


The potential business of the Trust De- 
partment is indicated by the fact that over 
one thousand wills in our files, or of which 
we have been notified, name the Company 
as executor and, in a large proportion of 
them, also as trustee. 


HARRY G. MEEM—Washington Loan and Trust 
Company. 


Palm Beach, Florida 
Our Trust Department is also making 
gratifying strides in the amount of new bus- 
iness being placed on the books. And the 
number of wills under which the Bank is 





TRUSTS and ESTATES 


Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


Te FIFTH THIRD [JNION TRUST co. 


CINCINNATI, OHIO 


Member Federal Reserve System —- Member Federal Deposit Insurance Corporation 





named Executor and Trustee is rapidly 
growing, due to the increasing number of 
persons who are establishing their residence 
in Palm Beach or other parts of Florida. 


Mr. Fontaine LeMaistre is Vice President 
in charge of the Trust Department. We 
would appreciate our customers and stock- 
holders bringing their friends into the Bank 
to meet Mr. LeMaistre, in order that he may 
have an opportunity to discuss with them 
the advantages of a Florida residence and 
the desirability of using the First National 
Bank as Trustee, Co-Trustee, Executor of 
their Will, or in any other fiduciary capa- 
city. As our Bank has capital funds in 
excess of $1,100,000 we feel we are in a very 
favorable position to attract this desirable 
business. 

WILEY R. REYNOLDS—First National Bank. 
3 
Chicago, Illinois 

Our Trust Division, with a background 
of more than fifty years of experience, is 
prepared to administer efficiently all types 
of trust business. While our income from 
high grade marketable securities reflects 
the lower interest and dividend returns now 
current, net income from our real estate 
shows improvement. 


HOLMAN D. PETTIBONE—Chicago Title and 
Trust Company 


The earnings of the Trust Department as 
a whole were materially less than in 1937, 
owing to a decrease in corporate trust and 
transfer business and notwithstanding that 
the business of the Personal Trust Division 


showed an increase. This is in line with 
the general experience of other trust com- 
panies, due to the fact that the amount of 
new bond financing, as distinguished from 
refunding, was at an abnormally low level 





throughout the year, that the demand for 
trust services in connection with foreclos- 
ures and reorganizations were fortunately 
less, and that inactivity in the stock market 
caused a decline in stock transfers and 
registrations. 

EDWARD E. BROWN—First National Bank. 


* 
Indianapolis, Indiana 


Income from operations of the Trust De- 
partment exceeded that of the previous year. 
Many of the stockholders may not be famil- 
iar with the size and scope of that Depart- 
ment, which has a staff of twelve, including 
the Trust officials. With the inactivity in 
the corporate field, the personal trust divi- 
sion made the more favorable showing dur- 
ing the year in the number of new appoint- 
ments. Many advantages of the services 
and facilities of a well-managed Trust De- 
partment are becoming increasingly evident 
to the general public. This institution, 
through that Department, is authorized to 
act in any trust capacity under the law 
and at this time it is serving as executor 
of many estates as well as trustee of both 
personal trusts and corporate bond issues. 

JAS. S. ROGAN—American National Bank. 


New Orleans, Louisiana 


The outstanding event affecting the work 
of our Trust Department during the past 
year has been the enactment of the “Louis- 
iana Trust Estates Act of 1938”, which, 
while retaining the constitutional limita- 
tions against the indefinite tying up of large 
estates, has nevertheless given sufficient 
leeway for the protection of young and in- 
experienced heirs. We consider this new 
law a model of its kind and believe that it 
will lead to the revision of old and the mak- 
ing of many new wills, under which the trust 
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departments of Louisiana banks may be ap- 
pointed executors, trustees, etc. 

Under the guidance of the special Trust 
Estates Committee (composed of directors), 
and the capable officials of the department, 
substantial progress was made and a con- 
siderable increase in the earnings of the de- 
partment was shown over the previous year. 

R. S. HECHT—Hibernia National Bank. 


This trust department continues to oper- 
ate on a profitable basis and the following 
is a distribution of the various accounts car- 
ried therein: 


50 Corporate Trusts $49,249,800 
81 Individual Trusts ____.___. 4,262,419 
129 Custodian Accounts ____.- 13,382,782 
16 Special Corporate Trusts 3,247,262 

6 Escrow Accounts _.. 74,306 
24 Depositaries __..___._... 255,584 

A. P. IMAHORN—Hibernia National Bank. 


e 
Detroit, Michigan 
Our Trust Department shows an increase 
in the number of Trust accounts. The bank 
thus far has limited its activities in this 
field, serving as Trustee under bond and note 
issues, as Registrar or Transfer Agent for 
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corporate stocks, as Custodian for securi- 

ties, and in various trust and agency capa- 

cities for municipalities, corporations and 

individuals. 
— H. SANGER—Manufacturers National 
ank. 


The Trust Department has operated at a 
profit for the year. The business of the de- 
partment increased to a point that necessi- 
tated several additions to its official person- 
nel during the year. The selections have 
been carefully made and the department 
continues to follow the conservative policy 
adopted in the beginning for the protection 
of the affairs of our clients. 


WALTER S. McLUCAS—National Bank of De- 
troit. 
* 


Montclair, New Jersey 


The volume of trust business accepted in- 
creased over the preceding year although 
the fees collected during the year on busi- 
ness previously placed on our books was 
slightly less. The number of Wills on file 
or known to be in existence, naming Mont- 
clair Trust Company as executor or trus- 
tee, is now over 800. Trust Department as- 
sets, which are kept segregated, are more 
than double those of the Banking Depart- 
ment ($15,198,661). Consequently fiduciary 
activities represent a major part of the 
bank’s functions with their attendant man- 
agerial responsibilities. 

I. B. GRAINGER—Montclair Trust Company. 
7 


Brooklyn, New York 


The trust department has always been 
profitable. The volume of trust business 
has been rising because of appointment of 
the company as trustee by the court on a 
number of mortgage certificates, but on per- 
sonal trusts the high inheritance and estate 
taxes are having the effect of reducing the 
size of estates and the company has to be 
continually getting new business to keep up 
its volume of personal trusts. Costs of run- 
ning the trust department are getting bet- 
ter because conditions in real estate are 
getting more normal. 

GEORGE V. McLAUGHLIN—Brooklyn Trust 

Company. 

* 


New York, New York 


As the problems involved in acting in 
fiduciary capacities grow more complex, the 
importance to both individuals and corpora- 
tions of having available the services of a 
well-organized trust department becomes 
more obvious. The trust department of this 
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bank, with its thoroughly trained staff, is 
fully equipped to meet the responsibilities 
involved in performing these services. Its 
work is carried on independently under the 
supervision of a trust committee composed 
of directors of the bank, and under the man- 
agement of a committee of senior officers 
who for years have specialized in this field 
to the exclusion of other banking activities. 

Increasing recognition of the advantages 
of naming the bank in a fiduciary capacity 
is evidenced by the fact that the estimated 
dollar amount of new appointments under 
personal trusts and wills during 1938 was 
more than double that of the previous year. 

Operating costs remain high due to con- 
tinued unsettled conditions; commissions on 
the income of invested trust funds, always 
a substantial factor in the trust department 
revenue, have diminished because of the 
present low return on investment securities. 

In spite of these conditions, this bank ad- 
heres to its settled policy of considering 
the maintenance of the quality of its trust 
services as of foremost importance. 


WINTHROP W. ALDRICH—Chase 
Bank. 


National 


We have no greater responsibility than 
that of administering the affairs of our 
trusts. These Committees meet each week 
during the year for the purpose of review- 
ing the affairs of the trusts and conferring 
with the officers who administer them. We 
are indeed fortunate in having such prac- 
tical business men available for the guid- 
ance and direction of the affairs of our 
Trust Department and they have performed 
a splendid service. 

PERCY H. JOHNSTON—Chemical Bank and 

Trust Company. 

e 


The Trust Company earned $909,928.88 
for the year, including bond profits, com- 
pared with $2,026,003.65 in 1937. Of these 
earnings, $700,000 was transferred to re- 
serves and the balance of $209,928.88 was 
added to Undivided Profits. After recover- 
ies and year-end adjustments this account 
stood at $4,438,098.50. No dividends were 
paid by the Trust Company during the year. 

The decline in earnings is due to several 
factors. A substantial portion of the Com- 
pany’s fees are based upon income received 
in trusts under its supervision, which was 
affected by lower interest rates and smaller 
dividend disbursements. Other trust com- 
missions were lower. The relatively les- 
sened activity in the stock market had an 
adverse effect in the Transfer Department. 


1864 


Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 


ate Beposit 
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Capital $2,000,000 Surplus $4,214,355 
GEORGE C. CUTLER, President 


Moreover the Company’s earning assets 
were less than in 1937 because of the inclu- 
sion in that year of a number of large tem- 
porary Corporate Trust deposits. Operat- 
ing expenses have been reduced. 

The Personal Trust Department received 
a satisfactory amount of new business dur- 
ing the: year and the number of wills de- 
posited with the Company has continued to 
increase. 

JAMES H. PERKINS—City Bank Farmers Trust 

Company. 

* 

The Trust Department has experienced 
an increased demand for Estate and Per- 
sonal Trust service. There has been main- 
tained a conservative policy in the invest- 
ment of trust funds and a high standard of 
personal attention to the needs of trust bene- 
ficiaries. Considering the condition of the 
capital market during the past year, the 
Corporate Trust and Agency divisions have 
shown satisfactory results, 


HERBERT P. HOWELL—The Commercial Na- 
tional Bank and Trust Company. 


* 

Your Company closed the year 1938 with 
net earnings of $287,000 or $14.35 per share 
against $251,000 or $12.55 per share in 1937 
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Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
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FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


and reflecting larger income from our Trust 
Department. That development is very 
gratifying as we confine ourselves almost 
entirely to the management of personal 
trusts and personal estates. 

During the year the trust department has 
shown continued growth in the amount of 
assets and in the number of trust and cus- 
todian accounts. The total value of trust 
and custody accounts increased 9.9% and 
the number of accounts 5%. 

A. J. MORRIS—Fulton Trust Company. 

* 


Results of the operations of the Trust De- 
partment in both Personal and Corporate 
divisions, were gratifying. Earnings were 
higher than for any year since 1931. 

LEROY W. BALDWIN-—Empire Trust Company. 


Occupying four floors at this [new] con- 
venient location, we have adequate space and 
improved facilities for all our activities. 
Our Trust Department in particular now 
has the space and the appointments neces- 
sary to insure quiet and privacy in conduct- 
ing its affairs. Incidentally, the improved 
accommodations have been acquired at a 
very substantial saving in rental. These 
advantages, supplemented by continued ef- 
forts for new business, have resulted in a 
material increase in profitable trust ac- 
counts, testifying to the esteem in which 
the company is held as a personal and cor- 
porate fiduciary. 

ORIE R. KELLY—-Lawyers Trust Company. 
* 


The income of the Trust Department of 
a bank comes primarily from four general 
sources: fees in connection with trustee- 
ships, largely from corporate bond or de- 
benture issues; fees for acting as transfer 
agent or registrar; payments for acting as 
custodian of securities; and commissions for 


acting as administrator or trustee of estates. 

Business conditions during the past year 
have not been such as to result in the crea- 
tion of many new corporate bond or deben- 
ture issues. There have been many issues, 
but most of them have been for the purpose 
of refunding others bearing a higher rate 
of interest. In such cases no change of trus- 
teeships or additional trusteeships are cre- 
ated. Then, too, lack of activity in trading 
on the Stock Exchange has affected ad- 
versely the income from fees for transfer- 
ring and registering change of ownership 
of securities. 

Every effort has been exerted to offset 
these conditions by securing new accounts, 
in which progress has been made. In the 
case of many of those secured, however, 
benefits from earnings will develop only in 
future years. 

While it is gratifying to report that some 
divisions of the Trust Department show in- 
creased earnings over last year, the De- 
partment as a whole shows some decrease 
in net income. 

Among the present holders of our Pre- 
ferred Stock will be found: 1,203 trust funds, 
311 trust company custody accounts and 
110 estates. 


HARVEY D. GIBSON—Manufacturers 
Company. 


Trust 


Gross earnings from trust commissions 
and fees amounted to $354,032.18, an in- 
crease of $12,160.87 over 1937. This repre- 
sented 13.09% of total gross income of the 
institution. 

The Marine Midland Tust Company. 


Rochester, New York 


The total assets of the Trust Department 
increased a net of $234,217.93 during the 
year. Resources of the department as of 
December 31, 1938 were: 
Stocks and Bonds $82,790,405. 
Mortgages _....  —_ 2,613,059. 
Corporate Trusts 4,348,555. 
Cash and Mise... _— 6,118,229. 


$189,311.+ 
176,376.+ 
53,579.— 
77,890.— 


$234,217.+ 


a . $95,870,250. 


RAYMOND N. BALL—Lincoln-Alliance Bank 
and Trust Company. 


Cleveland, Ohio 


The Corporate Trust Department handled 
an exceptionally large volume of business 
during 1938 and maintained its earning 
position. The Estates Department also 
made satisfactory progress and placed 

















many large new trusteeships on its books. 


HARRIS CREECH—The Cleveland Trust Com- 


pany. 


$902,253.02, which compare with 1937 earn- 
ings of $982,896.66. The causes for the de- 


cline are not difficult to find. As to the 


Banking Department they lie in the falling 
off in business and the consequent reduction 
in loans and in the continuing decline in 
yields on prime bonds. As to the Trust De- 
partment they lie in reduced yields on bonds 
and smaller dividend disbursements, which 
form in the main the base for fees in the 
Estates Division, and in the lessened ac- 
tivity in corporate securities, from which 
the Corporate Division largely derives its 
income. 

A substantial volume of new business has 
been acquired by our Trust Department dur- 
ing the year. Persons possessed of financial 
means are turning more and more to the 
corporate trustee as the most satisfactory 
medium through which to give effect to 
their estate plans. Your bank is eminent- 
ly qualified to administer trusts and I be- 
lieve that we are obtaining our fair share 
of the new business that is created in this 
field. 

SIDNEY B. CONGDON—National City Bank. 


o 
Nashville, Tennessee 


The Trust Department enjoyed a very 
satisfactory year both from the standpoint 
of current earnings and development of fu- 
ture business, there being many new Trusts 
coming into the department during the past 
twelve months. 

F. M. FORRIS—tThird National Bank. 


* 
Dallas, Texas 


The trust operations of the bank are hand- 
led by a special committee, which meets fre- 
quently to pass upon the investments for 
trusts and to determine policies incident 
thereto. Committees of officers hold fre- 
quent meetings to study, in detail, invest- 
ments of each trust and estate. The care, 
attention, and intelligent handling of our 
trust business is recognized as being an im- 
portant factor in the large increase in our 
business in that department. 

FRED F. FLORENCE, Republic National Bank. 





Profits and Fees in Australia 


The Trustees Executors and Agency 
Co. Ltd., Melbourne, Australia, in its 
sixtieth annual report states that al- 
though the earnings of the company are 
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e 
Operating earnings for the year 1938 were 
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in excess of those last year, the dividend 
shall continue at the old rate (vis 8%); 
however in commemoration of the com- 
pany’s sixtieth anniversary an additional 
bonus will be declared amounting to 
about 2% per annum. The balance to 
be carried forward will exceed last year’s 
sum by over one thousand pounds. 

Inasmuch as fees are of unusual im- 
portance in the United States we are list- 
ing below the “Scale of Charges’ of The 
Trustees Executors Co. 


































































Executor, or Trustee, Under Will, Ad- 
ministrator, Receiver, Guardian, or Com- 
mittee of Estate in Lunacy, etc. 

On corpus— 

21%2% on gross capital value of the 
estate up to £50,000. 

1%% on amounts from £50,000 to 
£100,000. 

1% on the amount over £100,000. 
On Income—- 

(a) On Rents—5°o when collected 
direct by the Company except on large 
quarterly or monthly payments, in 
which case 2% % only is charged; 2%% 
when collected through Agents. 

(b) On Income other than Rents— 
When such Income does not exceed 
£400 per annum the charge is 5%. 

When such Income exceeds £400 per 
annum, the charge is 24%2%, provided 
such charge shall not be less than £20 
per annum. 

——$$_9——$—__——_ 








































































































Comptroller of the Currency Preston 
Delano has announced the appointment of 
L. H. Sedlacek as Chief National Bank Ex- 
aminer for the Ninth Federal Reserve Dis- 
trict, with headquarters at Minneapolis, 
Minnesota. 










Trends 
In The 


Trust 
Field 


(Washington Letter) 


Washington, D. C.—January, 1939 


Trust Indenture Bill of 1939 


ENATOR Barkley, recognized fav- 
orite of the President, has again 
introduced his bill “for the regulation 
of the sale of certain securities in inter- 
state and foreign commerce and 
through the mails, and the regulation 
of the trust indentures under which the 
same are issued.” This is a revised 
form of the measure which was long 
considered by the Banking and Curren- 
cy Committee at the last session, but 
which did not achieve uniform support. 
The bill is generally understood to be 
authored by the legal division of the 
Securities and Exchange Commission. 
The present form of the bill, which 
gives the Securities and Exchange Com- 
mission broad powers over trust inden- 
tures, follows very closely last year’s 
bill. SEC believes it to be the “last 
word” and practically perfect in its 
scope. While organized banking has, 
according to the view of the Commis- 
sion, “come into line,” there is some 
hesitancy due, chiefly, to the broad 
scope of the measure. Privately ex- 
pressed opinion leans to some criticism, 
not of purpose, but of understanding 
of the problems involved. 
The present bill, say fiduciary author- 
ities, “permits of no evolution. It is a 
finished product. Would it not be bet- 


ter to stake out a partial solution than 
attempt to build a fence around every- 
thing?” it is asked. “A fence around 
a block at a time would give fiduciary 
authorities an opportunity to feel their 
way ahead, while the present bill ad- 
mits of no experiment.” 

The bill gives the SEC “special 
powers” in the banking field. This is of 
especial interest at this time when the 
Commission is questioning the Trans- 
america Corporation and is depending 
on information obtained through the 
Comptroller’s Office in examination of 
the books of the Bank of America NT & 
SA. The Barkley bill under “Special 
Powers,” states: 


“The Treasury Department, the Comp- 
troller of the Currency, the Board of 
Governors of the Federal Reserve Sys- 
tem, the Federal Reserve Banks, and the 
Federal Deposit Insurance Corporation 
are hereby authorized, under such condi- 
tions as they may prescribe, to make 
available to the Commission, such re- 
ports, records, or other information as 
they have available with respect to trus- 
tees or prospective trustees under inden- 
tures for which applications for quali- 
fication have been filed with Commis- 
sion, and to make through their exam- 
iners or other employees for use of the 
Commission, examinations of such trus- 
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tees or prospective trustees. Every such 
trustee or prospective trustee shall, as a 
condition precedent to qualification of 
such indenture, consent that reports of 
examinations by Federal, State, Terri- 
torial, or District authorities may be 
furnished by such authorities to the 
Commission upon request therefor.” 

According to the SEC, the bill has the 
endorsement of large insurance compan- 
ies and mutual savings banks and by the 
A. B. A. special committee. Represen- 
tative Lea has introduced the House 
counterpart to the Barkley bill with a 
statement issued by Congressman Boren, 
a member of the Trust Indenture Sub- 
committee of the Committee on Inter- 
state and Foreign Commerce. Accord- 
ing to the latter the bill “provides con- 
clusive definitions of a trust indenture, 
and merely requests the Commission to 
determine whether the terms of the in- 
denture conform to the standards pre- 
scribed by the bill, and does not give the 
Commission any jurisdiction whatsoever 
over such matters as the wisdom of the 
issue, the amount of security, or the of- 
fering price.” 


Monopoly Questions for Trustees 


HE Temporary National Economic 

Committee has again opened its hear- 
ings and is still concerned with patents 
insofar as the public is made aware of 
what is going on, though the life insur- 
ance survey is already well under way. 
However, there is going forward a study 
of certain trust matters. These especial- 
ly concern concentration of wealth, that 
is, capital. In other words, this study, 
largely concentrated at the Securities and 
Exchange Commission in this particular 
matter, is supposedly seeking the answer, 
or answers to such questions as: 

To what extent are trust funds used 
to influence the money market? What 
about the effect of trust funds on the 
government bond market? Are trust 
funds being used to influence capital is- 
sues, buying them up, thereby keeping 
them off the market and making them 
unavailable to private investors? 

A questionnaire was recently circulated 
among trust companies which, it is learn- 
ed, was but partially satisfactory in sup- 
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plying information. A second question- 
naire is rumored—and denied. If made 
ready it will, presumably, seek to learn 
more about the “concentrations of 
wealth” in trust. accounts. 


Taxes and Trusts 
HE end of the year period found, in 
Washington, a much more sympa- 
thetic attitude towards trusts in general. 
There appeared to be awaiting decision 
a number of tax matters of vital con- 
cern. While Undersecretary of the 
Treasury Hanes is believed to be sym- 
pathetic to conservation of trust inter- 
ests, there remains a strong under-cur- 
rent of New Deal opinion which would 
make gifts taxable at the same rate as 
estates, outright or as irrevocable trusts. 
Some opinion holds that there would 
be the tendency to give even greater con- 
sideration to conservation methods: that 
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CO-OPERATION 


With New Jersey Attorneys 
has marked our trust service 
from its beginning thirty-six 
years ago and the same con- 
scientious assistance is extend- 


ed to counsel in all ancillary 


or other Fiduciary services 
performed for banks outside 
of our State. 
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Plainfield, New Jersey 


President 
Harry H. Pond 
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trust organizations would gain more 
from an increase in trusts under wills 
than they would lose from a decline in 
irrevocable trusts, since the potential 
benefits of keeping fortunes intact under 
trained supervision would be more pro- 
nounced and more widely desired. Under 
present law many owners of large estates 
have established irrevocable trusts for 
prospective heirs rather than permit 
their estates to become subject to the 
larger estate tax levies. Others have 
chosen to make outright gifts, gaining 
the same tax advantages. Both of these 
trends are being closely watched and 
appraised. 


Chandler Act-ivity 


T the close of the year the SEC an- 

nounced that it has become a party 
to 26 proceedings of reorganization un- 
der Chapter X of the Bankruptcy Act, 
known last year as the Chandler Bill. 
Samuel O. Clark, jr., director of the re- 
organization division, said that “in gen- 
eral the courts have shown no hesitation 


in applying various provisions of the 
Chandler Act to pending 77B cases.” In 
a number of cases, “the courts on their 
own initiative or on motion of interested 
parties have applied the provisions of 
the Act dealing with the filing and ap- 
proval of plans,” he added. 


Uninvested Cash 

HE Federal Reserve Board has had 

before it consideration of problems 
where trust funds are placed in the sav- 
ings department “as an investment.” Re- 
lated to this broad question are allied 
problems as, for example, that of legal 
investments and state laws affecting 
trust departments. 

The Board’s legal department has de- 
cided that a national bank is not per- 
mitted to “invest” trust funds by de- 
positing them in its own savings depart- 
ment unless sanctioned by the trust in- 
strument or court order. Also if a na- 
tional bank “invests” its trust funds in 
its savings department, deposit of secur- 
ities in the trust department are not 
necessarily required since the funds 
placed in savings are not awaiting in- 
vestment or distribution. It is warned, 
however, that Regulation Q relating to 
“savings deposits” must be taken into 
consideration. 


Common Trusts 

HE regulation of: the Reserve Board 

having to do with “common trust 
funds,” is being watched with interest. 
Inquiry reveals that but few institu- 
tions have, so far, availed themselves of 
this provision. This is satisfactory to 
the Board since it prefers that the com- 
plexities of operating a common trust 
fund be approached cautiously and only 
after full knowledge of all implications. 
Board officials see great opportunities 
and a bright future for the common trust 
idea but believe that it is better to wit- 
ness a slow growth than a quick one with 
mistakes and disappointment due to lack 
of understanding. It is understood that 
the Board is working with a special com- 
mittee of the American Bankers Asso- 
ciation in the preparation of some ma- 
terial explaining the advantages as well 
as the possible pitfalls incident to use 
of the common trust fund. 
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The New Banking Bill Crop 


OTH Representatives Goldsborough 
B and Patman have again presented 
their special measures which were ac- 
corded lengthy hearings at the last ses- 
sion. These concern retail credit dis- 
counts and inter-bank currency on the 
part of Congressman Goldsborough and 
the making over of the Federal Reserve 
Board into a monetary authority by Con- 
gressman Patman. The latter has also 
entered his “death sentence” holding 
company bill. In this latter connection, 
Senator Glass has about ready for pre- 
sentation his own holding company bill 
which would “freeze” the status as of 
the date of passage. 


On the reorganization of supervising 
bank agencies numerous measures are 
either pending or in course of writing. 
Senator Smathers is reconstructing his 
measure somewhat and Senator Mead 
is willing to make his Government inter- 
mediate credit bill a channel for elimin- 
ating what he calls the “nuisance” of too 
many bosses of bankers. 


Recently the Reserve Board called at- 
tention to the inequality between its 
member banks and non-members in the 
law which forbids interlocking directo- 
rates only for the latter. It postponed 
the effective date and has asked Congress 
to make the law uniform for all banks, 
state as well as national. 


Speakers Available 


About a year ago the Special Committee 
on Junior Bar Activities of the Bar Asso- 
ciation of the City of New York formed a 
Speakers’ Bureau, which, in that time, has 
filled more than fifty speaking engagements, 
with various educational, business and social 
organizations throughout greater New York. 
The speakers are all members of the Bar 
Association of the City of New York, and 
are well qualified to address organizations 
on varied topics in a manner calculated to 
appeal to the layman. 


The Committee keeps a list of the mem- 
bers of the Association who are prepared to 
speak, and of the topics upon which talks 
are available. The topics cover quite a 
wide range. Some are on public questions 
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in which laymen are interested in having 
a lawyer’s point of view, such as, the 
Supreme Court, Constitutional Questions, 
Courts, Juries, Trials and Criminal Law. 
Others are on such subjects as Municipal 
Affairs, National Affairs, International Af- 
fairs, Radio, Historic Cases and specific 
topics of interest. 

Readers interested in securing the ser- 
vices of a speaker on a voluntary basis for 
an organization to which they belong, may 
address their requests to Mr. Charles H. 
Strong, Secretary of the Association of the 
Bar of the City of New York, 42 West 44th 
Street, New York City. 

It will be understood, of course, that each 
speaker will present his own views solely, 
and that the Association’s views are not 
represented by what the speaker may say. 
Each speaker is expected so to state to his 
audience and to the press. 


Governmental Encroachment Upon 
National Income 


The rising tide of governmental expendi- 
tures is absorbing an increasing proportion 
of national income. Estimated government- 
al costs of all kinds—Federal, state and lo- 
cal—in 1937 aggregated approximately 
$17,000,000,000, or the equivalent of about 
one-fourth of the entire accountable income 
of all the people in this country. This 
means that if all governmental expenses 
were currently met, the American people 
on the average would work three months out 
of the year for the government. Instead 
of paying all the bills, the Federal govern- 
ment has borrowed about $25,000,000,000 
since 1931. Yet in spite of the vast outlay 
of public funds the number of individuals 
on the relief roll is at nearly the record high 
level—_New England Letter, First Natl. 
Bank, Boston. 





Spendthrift Trusts For Settlors 


Legislation Suggested to Give Validity to Provisions for Donor 


JOSEPH G. PORTER 
Member of the Chicago (Illinois) Bar 


HE validity of the spendthrift trust 

is generally recognized today. Sub- 
ject to certain statutory limitations, it 
is now well settled that spendthrift pro- 
visions are valid and enforceable against 
the creditors of the beneficiaries. 


In a trust created primarily for the 
benefit of others, it is not uncommon, 
however, to reserve some portion of the 
income for the benefit of the settlor, and 
the spendthrift provisions are often ap- 
parently intended to apply to that por- 
tion of the Trust Estate which is created 
by the Donor for his own benefit. In- 
deed many trust officers apparently do 
not know or do not advert to the circum- 
stance that the spendthrift provisions 
are invalid in a trust created by the 
settlor for his own benefit. 

Apparently many trust officers assume 
that provided the settlor retains suffi- 
cient assets to pay his existing obliga- 
tions, that no reason exists why he may 
not create a trust for his own benefit 
and provide that the same shall not be 
subject to the claims of creditors. 


A Broader Rule 


HE rule, however, is much broader 

than the rules relating simply to 
fraudulent conveyances. Of course, if a 
settlor has existing creditors and does 
not retain property sufficient to meet his 
existing obligations, a voluntary convey- 
ance without consideration, whether ab- 
solute or in trust, whether for the ben- 
efit of others or for himself, may be set 
aside by pre-existing creditors upon a 
bill brought for that purpose. However, 
if the settlor retains sufficient assets to 
meet his existing obligations, he may 
make a conveyance in trust for the ben- 
efit of beneficiaries other than himself 
which will be valid against the creditors 
of the settlor. 


Assuming that the settlor has ample 


funds with which to meet any existing 
indebtedness, may he establish a trust 
for his own benefit and provide that the 
assets of the trust may not be reached 
by his subsequent creditors? To this 
question, the answer clearly is that he 
may not. A spendthrift provision in a 
trust for the benefiet of the settlor is 
invalid not only against his pre-exist- 
ing creditors, but also against subse- 
quent creditors. 

A typical statement of the rule is con- 


tained in the case of McKey v. Cochran,! 


where the Court says: 


“A conveyance of real estate by a debt- 
or to another, to be held wholly or in 
part in trust for him, is a fraud on cred- 
itors whether so intended or not, as it 
places beyond their reach a valuable 
right and gives to the debtor the benefi- 
cial enjoyment of what rightfully belongs 
to them. In such a case the conveyance 
is void as to existing and subsequent 
creditors. The fraud is a continuing one, 
and may actually operate as such as well 
in reference to debts contracted after as 
before the conveyance.” 


Embodied in Statutes 


N Illinois the rule has been expressly 
adopted by Statute?: 


“Whenever an execution shall have 
been issued against the property of a de- 
fendant, on a judgment at law or in 
equity, and shall have been returned un- 
satisfied, in whole or in part, the party 
suing out such execution may file a com- 
plaint against such defendant, and any 
other person, to compel the discovery of 
any property or thing in action belong- 
ing to the defendant and of any prop- 
erty, money, or thing in action due to 
him, or held in trust for him, and to pre- 
vent the transfer of any such property, 
money or thing in action, or the payment 
or delivery thereof to the defendant, ex- 


1. 262 Ill. 376. 
2. Ill. Rev. Stat. (1937) Ch. 22, Sec. 49. 
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cept when such trust has, in good faith, 
been created by, or the fund so held in 
trust has proceeded from, some person 
other than the defendant himself.” 


This Statute is a substantial re-enact- 
ment of a New York Statute of 1828 
which has also been adopted in seven 
other States. 

Some states have also adopted substan- 
tially an English Statute of Henry VII, 
providing that a conveyance of personal 
property in trust to the use of the settlor 
is invalid. However, quite independently 
of Statutes, it has been uniformly held 
that in a trust created by the settlor for 
his own benefit a spendthrift provision 
is invalid’. 


Why A Different Rationale 


ECTION 156 of the Restatement of 
the Law of Trusts of the American 
Law Institute states the rule as follows: 


““(1) Where a person creates for his 
own benefit a trust with a provision re- 
straining the voluntary or involuntary 
transfer of his interest, his transferee or 
creditors can reach his interest. 

“(2) Where a person creates for his 
own benefit a trust for support or a dis- 
cretionary trust, his transferee or credi- 
tors can reach the maximum amount 
which the trustee under the terms of the 
trust could pay to him or apply for his 
benefit.” 


In view of the general accepted valid- 
ity of spendthrift trusts, what reason 
exists for limiting their application in 
the case where the settlor creates a trust 
for his own benefit? The reason assign- 
ed in such cases as McKey v. Cochran 
that it places beyond the reach of credit- 
ors a valuable right while it gives to 
the debtor the beneficial enjoyment of 
what rightfully belongs to the creditors, 
if it is sound at all would go to the 
validity of any spendthrift trust. The 
enjoyment by the beneficiaries of the 
property and the detriment to the cred- 
itors of the beneficiaries are precisely 
the same whether the source or origin 
of the property was the beneficiary of 
the trust or some third person who es- 


3. Wenzel v. Powder, 100 Md. 36, at 44; Roden v. 
Helm, 192 Mo. 71; Newman v. Van Duyne, 42 
N. J. Eq. 485. See note 3 L. R. A. (n. 8.) 369. 
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tablished the trust for the beneficiary’s 
benefit. 

Spendthrift provisions in trust created 
by a person other than the beneficiary 
have been held perfectly valid even 
though the income therefrom may great- 
ly exceed any amount that the beneficiary 
could possibly need for his support. In 
the case of Congress Hotel Co. v. Mar- 
tin,* the income for the year was $171,- 
737.36. It was held that a Hotel Com- 
pany could not collect its bill against 
the beneficiary from the assets of the 
trust. Yet there is apparently not a 
single case sustaining the validity of a 
spendthrift provision in a trust created 
by the settlor for his own benefit. 


Legislation to Remove Distinction 
T must be kept in mind that no ques- 
tion of fraud or fraudulent convey- 
ance is actually involved despite the lan- 
guage in such cases as Mc Key v. Coch- 
ran. If the rule actually had its origin 
in some principle of public policy that 


prevented a man from enjoying property 


4, 312 Ill. 318. 
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which was not subject to the claims of 
his creditors, the rule would have pre- 
cisely the same application no matter 
what the source of the property. It has 
been suggested by Professor George B. 
Costigan, Jr. of the University of Cal- 
ifornia® that there is no adequate dis- 
tinction in the two cases and that a 
settlor should be able to establish a trust 
for his own benefit free from the claims 
of subsequent creditors at least as to a 
moderate amount reasonable for the 
proper support and maintenance of the 
settlor-beneficiary. 

The same view has been concurred in 
by Professor Erwin N. Griswold in his 
recent work on Spendthrift Trusts.® 
Whatever may be the rationale of the 
situation, if that rule is to be changed, 
it will be necessary to enact legislation 
to so provide. It would appear that a 
genuine need exists for such legislation 
and that it might appropriately originate 
with the trust companies. It is submit- 
ted that legislation of this character 
would accomplish a substantial purpose. 

Until such legislation is enacted, how- 
ever, trust officers will do well to keep 
in mind more frequently than they ap- 
parently do, that so far as the provisions 
of a trust instrument for the settlor’s 
own benefit are concerned, a provision 
for protection against creditors is abso- 
lutely void. 


5. 22 Calif. L. Rev. 471, 492. 
6. Page 475, Sec. 557. 


Louisiana Bankers Choose 
Cruise to Havana 


The annual convention of the Louis- 
iana Bankers Association will be held 
aboard the 8S. S. Rotterdam en route to 
Havana. 

Convention business will be conduct- 
ed while at sea and all delegates are 
on hand to attend. The nearly two days 
spent at the Cuban capital will be free 
for sight-seeing and relaxation. 

The ship sails from New Orleans on 
March 26 and returns March 31. Con- 
vention cruises are becoming increas- 
ingly popular with bankers and the 
number of repeat cruises indicates the 
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satisfaction with which delegates re- 
gard them. 


Reports indicate that rather than re- 
turning to the bank “worn out” one is 
rested and ready to apply the new ideas 
gained. Others report that meetings 
are better attended due to the ease of 
getting to the conference rooms and 
that also during the meetings there are 
no other attractions to divert the del- 
egates’ attention. 


The Louisiana Bankers Association 
has invited the National Lumber Ex- 
porters Association to hold its conven- 
tion on board the Rotterdam at the 
same time, thereby affording an oppor- 
tunity for members of the two organ- 
izations to meet each other. 


Arrangements for the itinerary de- 
tails are being handled by Thos. Cook 
& Son - Wagons-Lits, Inc. 

——_——0 


Advice to Bankers 


“See to it that your employees—from top 
to bottom—understand not only banking 
principles and techniques—but also people 
and how to cater to their interests. 

“See to it that you have made clear to 
your depositors and to the public at large: 

“Whose money you handle; 

“Why your first obligation is to safeguard 
it; 

“What constitute good credit risks; 

“What determines interest rates; 

“The dangers of inflation. 

“Discover a method, such as sitting down 
with each 18th customer, which will reveal 
to you just what is on your customers’ 
minds. 

“Standardize your practices, but human- 
ize your approach.” 


DR. ADAM S. BENNION 
Utah Power & Light Co. (Before American 
Bankers Assn.) 

0 


A new feature of the 20th Annual Mid- 
Winter Conference of the Trust Division, 
A. B. A. will be a luncheon for all past 
presidents of the Trust Division. Merle 
E. Selecman, Secretary of the Trust Di- 
vision, stated that there are twenty living 
past presidents of the Division whose ad- 
ministrations date back thirty-eight years, 
and represent practically all sections of the 
country. 





Trust Assets and Earnings Decline 
But National Bank Figures Show Marked Gains in Most Districts 


OR the first time since such figures 


were published, national bank trust 
departments show moderate decreases 
in personal trust assets under admin- 
istration, gross earnings and new busi- 
ness acquired for the year ended June 
30, 1938, according to the report of the 
Comptroller of the Currency. This per- 
iod coincides almost exactly, however, 
with the 1937-38 business recession. 

Moreover, very substantial gains still 
exist over the 1933 figures, and from 
the annual reports to stockholders it 
appears that the second half of last 
year has shown a decided improve- 
ment in new business and income. 
Trust department earnings held their 
own in proportion to total bank in- 
come. Comparisons in the chart show- 
ing Federal Reserve District totals re- 
veal also the favorable position of trust 
departments in 8 of the 12 districts. 

The following is quoted from the text 
of the Comptroller’s report. 

1,905 institutions had authority to 
exercise trust powers, with a combined 
capital of $1,293,638,494, and banking 
assets of $25,986,953,015, representing 
36.30 per cent of the number, 82.01 per 
cent of the capital, and 85.52 per cent 
of the assets of all banks in the na- 
tional banking system. 

Trust departments had been estab- 
lished by 1,543 of these banks and 135,- 
655 individual trusts were being admin- 
istered with assets aggregating $9,419,- 
017,042. Seven hundred and eighty- 
seven of these banks were also admin- 
istering 17,109 corporate trusts and 
were acting as trustees for note and 
bond issues amounting to $10,218,406,- 
672. Compared with 1937 these figures 
represent a decrease of 117 in the num- 
ber of individual trusts being admin- 
istered; a reduction of $237,380,098 in 
the volume of individual trusts under 
administration; an increase of 1,126 in 
the number of corporate trusts with a 
reduction of $351,625,993 in the volume 


of note and bond issues outstanding 
under which national banks had been 
named to act as trustees. 


Private Trusts Lead 


EGREGATION of the number of 
fiduciary accounts in national 
banks reveals that 68,905 or 45.11 per 
cent were those created under private 
or living trust agreements; 66,750 or 
43.69 per cent were trusts being ad- 
ministered under the jurisdiction of the 
courts and the remaining 17,109 or 11.20 
per cent were trusteeships under corpo- 
rate bond or note-issue indentures. Pri- 
vate trust assets comprised $7,455,878,- 
977, or 79.16 per cent of the total assets 
under administration, while the remain- 
ing $1,963,138,065 or 20.84 per cent be- 
longed to court trusts. 

An analysis of the $8,059,393,406 of 
invested trust funds belonging to pri- 
vate and court trusts under administra- 
tion revealed that 48.62 per cent were 
in bonds; 32.15 per cent in stocks; 7.08 
per cent in real estate mortgages; 7.38 
per cent in real estate; and 4.77 per 
cent consisted of miscellaneous assets. 


A Long Term Gain 


HE development of trust activities 
in national banks is further empha- 
sized by comparing the record in 1938 
with that of 1933 which reflects an in- 
crease during the 5-year period of 35,- 
299 or 35.17 per cent in the number of 
individual trusts being administered; 
an increase of $3,107,359,289 or 49.23 
per cent in the volume of individual 
trust assets under administration; an 
increase of 6,325 or 58.65 per cent in 
the number of corporate trusts while 
the volume of bond and note issues out- 
standing for which the banks were act- 
ing as trustees showed a reduction of 
$200,020,265 or 1.92 per cent. 
Gross earnings from fiduciary activ- 
ities aggregated $33,447,000 during the 
fiscal year ended June 30, 1938, as 
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TRUSTS and ESTATES 


against $33,779,000 in 1937 and $21,461,- 
000 in 1933, representing a reduction 
of $332,000 or 0.98 per cent compared 
with 1937 and a gain of $11,986,000 or 
55.85 per cent over 1933. 


Three hundred and twenty-four na- 
tional banks were acting as trustees 
under 1,297 insurance trust agreements 
involving $57,964,016 in proceeds from 
insurance policies, while 704 national 
banks had been named to act as trus- 
tees under 16,071 insurance trust agree- 
ments not yet matured or operative sup- 
ported by insurance policies with a face 
value aggregating $612,343,415. 


Two hundred and forty-four banks 
were acting as transfer agents for 2,512 
accounts involving $3,116,700,736, and 
367 banks were acting as registrars of 
stocks and bonds for 4,284 accounts in- 
volving $4,713,124,399. 


Advertising and New Business 


OUR hundred and two of the banks 

spent $268,755 during the year for 
trust advertising; 39 banks employed 
full-time trust solicitors, and 65 banks 
utilized part-time trust solicitors. 


An analysis of the new trust ac- 
counts placed on the books of the na- 
tional banks between June 30, 1937, and 
June 30, 1938, developed that 235 banks 
were named as trustees for 811 bond 
and note issues aggregating $542,626,- 
834; 838 banks were named to act as 
individual trustees under 5,704 agree- 
ments involving $215,578,375; 721 banks 
were named to act under 2,640 execu- 
torships involving $203,047,344; 549 
banks were named as administrators 
under 1,429 appointments involving 
$42,039,255; 525 banks were named un- 
der 2,601 guardianships involving $10,- 
205,515; 14 banks were named to act 
as assignees in 46 instances involving 
$1,586,721; 32 banks were named to act 
in 62 receiverships involving $1,772,- 
334; 142 banks were named to act as 
committee of estates of lunatics in 294 
cases involving $5,753,764 while 393 
banks were named to act 6,061 times 
in miscellaneous fiduciary capacities 
other than those enumerated above in- 
volving $456,478,680. 


The 
Second 
National Bank 
of 
New Haven 


Established 1855 


Trust Department 
Organized 1919 


Sixty-nine banks were named to act 
as registrars of stocks and bonds in 218 
cases involving $158,865,044 while 67 
banks were named to act as transfer 
agents in 187 instances involving $68,- 
369,096. 


National-bank branches numbering 
364 on June 30, 1938, were actively en- 
gaged in administering 12,536 trusts, 
with individual trust assets aggregat- 
ing $657,927,053, and were acting as 
trustees for outstanding note and bond 
issues amounting to $234,323,388. 


(The report includes tables showing 
in detail the activities of national banks 
in the trust field; segregated according 
to capital of the banks; according to 
the population of places in which the 
banks were located; according to Fed- 
eral Reserve districts; and analysis of 
the type of investments held in trust; 
with a supplemental table showing the 
extent to which national-bank branches 
were furnishing trust service. 
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Fiduciary Activities of National Banks by Federal Reserve Districts 


District 


Banking 
Assets of 
Fiduciary 

Empowered 
Banks 
(In millions) 





1937 
1938 
Change 


Boston 


1937 
1938 
Change 


New York 


... 1937 
1938 
Change 


Philadelphia 


1937 
1938 
Change 


Cleveland 


1937 
1938 
Change 


Richmond 


1937 
1938 
Change 


Atlanta 


1937 
1938 
Change 


Chicago 


St. 1937 
1938 


Change 


Louis 


1937 
1938 
Change 


Minneapolis 


1937 
1938 
Change 


Kansas City 


Dallas 1937 
1938 


Change 


San Francisco 1937 
1938 
Change 


$2,032. 
2,024. 
under 


(In 


Assets of 

Individual 

Trusts 
millions) 


Number of 
Court 


Trusts 





$608.7 
699.7 
—1.5% 





6,584. 
6,500. 
—1.3% 


1,100.9 
1,021.2 
—7.2% 


as of June 30, 1937 and 1938. 


Number of 
Living 


Trusts 


Number of 
Corporate 


Trusts 


Trust 
Depart- 
ment 
Gross 
Earnings 
| (In thou- 

sands) 





$2,452 
2,531 
+3.2% 








378.5 
380.2 
under 1% 








726.7 
799.1 
+9.9% 





—1.5% 


280.8 
282.2 


under 1% 


under 


+ 





4,28 
4,55 
+i 


G 


= 
‘ 
-0'/o 





1,193. 
1,201. 
under 


al 


464.1 
464.8 
under 1% 





2,501 
2,846 
4-13.8% 


\ 
T 





4,009. 
3,869. 
—3.5% 





3,859.5 
3,626.2 


7,137 
6,868 
—3.7% 





21,209 
20,115 
—5.0% 





873. 
901. 
+3.2% 





767. 
759. 
—1.0% 





1,114. 
1,090. 
—2.2% 


1,034. 
1,073. 
+3.8% 


3,757. 
3,876. 
| +3.2% 











6,239 





— under 1%|— under 1% 





1,350 
1,372 
+1.6% 





+1.7% 





2,206 
2,189 
under 


1,0 
} 
+2 


9 
1 


i“ 
Mt 





10,458 





767 
720 
1% 


1,280 
1,236 
—3.4% 





351 
346 
—1.4% 


2,190 
2,040 
—6.8% 


531 
543 
+2.3% 


4,914 
5,257 
+7% 


Comparative Classification of Investments in Living and Court Trust Accounts 
(Dollars in Millions) 


June 30 Bon 


ds 


Stocks 


Real Estate 
Mortgages 





1932 


$1,563 


37.56 | 1,285 


672 





1934 


$3,602. 


47.10 


2,421 





1937 


$3,982 


48.95 


2,555 





1938 


rt a A RR 


2,591 | 


735 
580 
571 








Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


DO PROTECTIVE COMMITTEES PROTECT? 


HE S. E. C., in its exhaustive study 

of protective committees and corpo- 
rate reorganizations, is reported to have 
reached the conclusion that the vast 
body of stockholders and bondholders 
receive inadequate protection and repre- 
sentation under existing procedures. 
They place rightly renewed emphasis 
on the fiduciary responsibilities of the 
representatives of security holders. 


It is consequently a satisfaction to 
tell the story of a protective committee’s 
work which resulted in recovery, on the 
average, of 144% of the face value of 
the defaulted obligations, after payment 
of substantial legal fees and the modest 
compensation of the members of the 
protective committee. 


In 1918, the Hale & Kilburn Company, 
makers of car seats, needed working 
capital and issued and sold their un- 
secured 10 year Serial Notes. All went 
happily for some time, the coupons be- 
ing duly paid and the principal, too, as 
the notes matured. 

During this happy era, an important 
group of capitalists invested largely in 
the company, changed its name and 
guaranteed its outstanding obligations, 
including a bond issue, secured by mort- 
gage, which had been floated subsequent 
to the sale of the Serial Notes. 


The new owners expanded operations 
greatly, acquired new manufacturing 
facilities and had ambitious plans for 
the future, which, however, proved un- 
successful. Then followed the with- 
drawal of capital by stockholders 
through the medium of an intricate so- 
called “re-organization,” but without 
making provision for the outstanding 


notes and bonds. And soon afterwards, 
default on both notes and bonds. 


The Committee Goes to Work 


In 1931 almost all the oustanding notes 
were deposited with the committee’s de- 
positary, the outlook for the noteholders © 
seemed bleak indeed because all of the ~ 
assets were mortgaged to secure the 
bonds and the company was in receiver- 
ship and hopelessly insolvent. The 
“reorganization” had been planned with 
expert knowledge of the endless legal 
obstacles that would lie in the path of 
any attempt to pin liability upon the 
stockholders who had withdrawn their 
capital before the crash. But the com- 
mittee and its counsel devised and rec- 
ommended to the trustee for the note- 
holders a plan by which the trustee 
would seek to accomplish that very re- 
sult, there being no legal way in which 
the committee could take the offensive. 

The proposed course of action was 
novel in the experience of corporate 
trustees because, instead of being the 
usual suit against the defaulting corpo- 
ration, it was to be a suit to compel full 
payment of the notes by the stockhold- 
ers—a group of large financial institu- 
tions and industrial corporations—who 
had rescued themselves and left the 
noteholders in the lurch. The trustee, 
however, gamely consented to pioneer 
and at the suggestion of the notehold- 
ers’ committee retained the committee’s 
counsel for that purpose. 

Then followed six years of protracted 
and complicated litigation, which in- 
volved state and federal courts, lengthy 
briefs and arguments, opinions, appeals, 
attachments. 


109 
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Legal Process—and Strategy 


Sometimes a Pyrrhic victory is the 
only reward of long and costly effort, 
for the stable door may have been un- 
locked while everybody was in court, 
concentrating on arguments and mo- 
tions, noting exceptions, citing prece- 
dents, striving to introduce or exclude 
newly discovered evidence. That is 
why attachments in the hands of sher- 
iffs, subpoenas concealed till the proper 
moment on the persons of nimble-wit- 
ted process servers, all sorts of legal 
devices, may flank and supplement and 
throw up smoke screens while the heavy 
artillery pounds on in court. Strategy, 
consequently, becomes increasingly im- 
portant. 

The fact that the Hale & Kilburn 
first mortgage bondholders came off 
less well than the unsecured notehold- 
ers is one of the anomalies of this sit- 
uation and illustrates anew that noth- 
ing is certain in legal action until the 
docket is marked “closed.” 

So much is heard in these days to the 
disparagement of protective commit- 
tees that the story of the Hale & Kil- 
burn case deserves recording.* 


The Dishonest Fringe 


There is of course another side to 
the story of protective and reorganiza- 


tion committees. In every business 
there is an unruly fringe that fails to 
see the difference between right and 
wrong, that thinks only of immediate 
personal gain. So, when self-regula- 
tion fails, public authority is invoked, 
fixes the conditions under which action 
shall be taken and sees to it that the 
rules are observed. 

It is a fact that all too often protec- 
tive committees are gotten together hur- 
riedly, sometimes to meet an impending 
crisis or its consequences, and as a re- 
sult real injury may be inflicted on in- 
nocent investors. Especially is this so 
when conflicting and selfish interests 


*The record, however, is not complete without 
the following facts: Bankers Trust Company, 
trustee; New York Trust Company, depositary ; 
Appleton, Rice & Perrin, counsel; Russell P. Mer- 
rick, Arthur L. Marvin, and F. B. Kirkbride, 
chairman, Committee.—The Editor. 


are put in a position to favor particular 
groups or individuals, without making 
equity and fair treatment of all the 
basis of constructive action. 

It is consequently necessary for those 
of us who have served on protective 
committees, or in our corporate capacity 
have acted as depositary, custodian or 
fiscal agent, to give heed to the recom- 
mendations of the Douglas report. With 
their general objectives there can be 
only hearty accord. It is of course ab- 
solutely necessary that the processes 
of reorganization and protective action 
be in the sole interest of the investor. 
Otherwise they are a sham. 


Three Objectives 


The report emphasizes three broad 
objectives: 

First, that control be placed with 
bonafide security holders and their di- 
rect representatives and that the group 
chosen shall have no major interests 
conflicting with those of the security 
holders. Previous management (or mis- 
management) or having performed 
other services is not sufficient to justify 
committee control. It is consequently 
proposed that only those groups which 
can demonstrate fidelity to the interests 
of the security holders should be per- 
mitted to play a representative’s role 
in reorganization. 

Second, that renewed emphasis be 
placed on the fiduciary responsibilities 
of representatives of security holders in 
reorganization. This contemplates pro- 
hibition of dual or multiple interests on 
the part of committee members and 
their lawyers and an independent ap- 
praisal of the value of services ren- 
dered. 

Third, that abuses, including use of 
oppressive deposit agreements, monop- 
olizing lists of security holders, misrep- 
resentation and non-disclosure in the 
solicitation of deposits, proxies and as- 
sents be prohibited. 

Making the Federal courts the um- 
pires and the S. E. C. the strong-arm 
squad may be an unwelcome prospect to 
the unruly fringe. To the honest and 
capable, the value of such regulation and 
supervisions can be great. 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trusts and Estates are invited to express opinions, sug- 
gestions and inquiries on matters of interest to fiduciaries, for presentation 


and discussion in this department. 


Double Domicile Taxation 


Dear Sir: 

I have read the article* by Mr. McCloy 
entitled “Domiciliary Tax Conflicts’, 
and think it obvious that there ought 
to be some one tribunal before which 
the states could appear and obtain a 
binding decision as to the domicile of 
the decedent in question. It appears 
to me that, considering the dignity of 
the states, the best procedure would be 
for the states in question to file an orig- 
inal bill in the United States Supreme 
Court, as was done in the Green case. 

As to the suggestion that there might 
be an amendment providing for an ad- 
ditional credit of substantial percen- 
tage similar to the 80 per cent credit 
provided for under the 1926 Act, I think 
I would be inclined to favor such an 
amendment. 

Harry McMullan 


Attorney General, State of North Carolina. 
*December issue of Trust Companies. 


In Keeping With Trend 


Dear Sirs: 

I am glad to know that you are broad- 
ening the scope of your magazine so as 
to deal with the general subject of 
trusts and estates. I think that title is 
coming more and more to be used to 
designate a large branch of the law of 
property. About three years ago we 
reorganized our courses in wills, trusts 
and future interests in the University 
of Michigan Law School and called all 
of them “Trusts and Estates.” Natur- 
ally, I feel that your change of subject 
is in keeping with a trend in the pro- 
fession. 


Lewis M. Simes 
Professor of Law, University of Michigan Law 
School. 
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Co-Trusteeships 


Dear Sir: 

Referring to an article on “Trust Ad- 
ministration with Co-Fiduciaries”, 
which appeared in your issue of July 
1936, in my Company we have had no 
experience of “Advisory” or “Consult- 
ing” Trusteeships. In a few instances 
we have had directions in Wills to con- 
sult certain named individuals in re- 
spect of specific matters, but they would 
hardly create Advisory or Consulting 
Trusteeships. I can see no advantage 
in and would not recommend such an 
appointment. If a testator desired to 
appoint some person of whom he had 
a high opinion to be an Advisory or Con- 
sulting Trustee, I would advise our 
client to appoint him a co-executor and 
co-trustee. 

We have an interesting case that is 
current in our office now. Many years 
ago my Company was named as sole ex- 
ecutor and trustee in a large estate with 
long continuing trusts, the principal 
benefits going to two families. The 
Company voluntarily agreed to consult 
one named member of each family on 
any matters of importance arising in 
the estate, and this has worked satis- 
factorily. This arrangement was made 
however, not by the testator, but by 
agreement after his death between the 
beneficiaries and the Company. 

I do not think the other Australian 
Companies have had more experience 
than ourselves with Advisory or Con- 
sulting Trusteeships. 

Dealing in a general way with the six 
specific questions raised in the article, 
I have not found there is a growing ten- 
dency among certain attorneys to per- 
suade the inclusion of themselves or 
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Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 


For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


any other as co-fiduciary. Certain at- 
torneys rather favor the appointment 
of a co-fiduciary, but I do not think it 
is a growing practice. The main dis- 
advantages and dangers in the appoint- 
ment of a co-fiduciary have been an- 
swered very fully by the representative 
trust institutions and I agree with the 
answers. 

Although we welcome the appoint- 
ment of a co-fiduciary where the client 
desires it, we do not urge nor recom- 
mend the appointment in any other case. 

Regarding remuneration, the commis- 
sion allowed to Trustee Companies in 
Australia is fixed in their Private Acts 
of Parliament. There is no provision 
in our Act, nor to the best of my in- 
formation, in any other Company’s Act 
for the commission to be divided be- 
tween the Company and the co-fiduciary. 
The practice that has been adopted by 
our Court here in fixing the remunera- 
tion of a co-fiduciary is to allow him one 
half the amount to which he would have 
been entitled if he had been the sole 
executor or trustee. 


To give a specific answer to ques- 
tion No. 4, I would say it would be most 
undesirable to have Statutes giving full 
commissions to each fiduciary. In near- 
ly every case within my knowledge, I 
consider the co-fiduciary is very liber- 
ally remunerated in being paid half 
commission, when his co-fiduciary is a 
Trustee Company. 

Unless his remuneration is fixed in 
the Will, which is done in some cases, 
the co-fiduciary must apply to the Court 
for commission. In many cases for var- 
ious reasons the co-fiduciary does not 
make any claim for commission. 

E. W. Williamson 


Manager, Executor Trustee and Agency Company 
of South Australia Ltd., Adelaide, S. A. 
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All Banks in Oregon Select Public 
Relations Officers 


J. L. Searcy, Chairman of the Committee 
on Public Relations of the Oregon Bankers 
Association, announced recently the selec- 
tion of a Public Relations Officer for each 
bank in the state. 

In addition to the Public Relations Of- 
ficer of each bank, Officers of the Oregon 
Bankers Association and members of the 
Committee on Public Relations will be avail- 
able for speaking engagements on banking 
topics. 

“Through thus designating a Public Re- 
lations Officer in each bank,” O. A. Houg- 
lum, president of the Oregon Bankers Asso- 
ciation said, “it is our hope that Chambers 
of Commerce, civic luncheon clubs and all 
other civic or semi-civic groups will avail 
themselves, from time to time, of the op- 
portunity to learn more of the banking 
industry through talks and discussions with 
the Public Relations Officer of the local 
bank in each community.” 


a 
Peter Salm Gets Another Million 


Peter Salm, 14 year old son of the former 
Millicent Rogers, has been awarded $1,100, 
000 in cash and an addition of $500,000 to a 
trust fund now totaling $1,500,000 in a set- 
tlenient recently approved by Surrogate 
Foley of New York County, arising out of 
the adjustment of the estates of Col. Henry 
H. Rogers and his father. It was believed 
that this arrangement would result in a 
saving of $163,000 in federal and state taxes. 





Cooperation for Better Service 
Essential Qualifications for Attorneys and Trust Men 


WILLIAM D. LIPPINCOTT 
President of New Jersey State Bar Association 


47 E all realize that counsel, in ad- 
W vising his client, often has a very 
great influence either for or against the 
selection of a particular trust company 
as executor or as trustee or in any fidu- 
ciary capacity, or in the determination 
of whether there shall be a change in 
the appointment of a trust company as 
executor or trustee. In many cases 
where a client is uncertain in his own 
mind as to what trust company shall be 
selected, a word, a look, or even a shrug 
of the shoulders on the part of counsel 
may determine the appointment or the 
rejection. 

Members of the Bar who have exper- 
ience in probate matters are today al- 
most unanimous in their opinion that 
at least one trustee under a will dis- 
posing of an estate of considerable size 
shall be a corporate trustee. The im- 
portant question is: What trust com- 
pany shall be appointed as trustee? 


Frequently clients come to me with 
a request that a codicil be drawn chang- 
ing the appointment of a corporate ex- 
ecutor or trustee from one trust com- 
pany to another. I always advise 
against any change in this respect be- 
ing made by codicil if it can possibly 
be avoided, and whenever I draw a cod- 
icil, changing the executor or trustee 
under a will, I always insist that the 
codicil shall be promptly followed by a 
new will, so that the change shall not 
be made a matter of record and so that 
embarrassment to the executor or trus- 
tee which has been replaced may be 
avoided. 

On the other hand, the interests of a 
member of the Bar are equally depen- 
dent, in many cases, upon the confidence 
and good-will of Trust Departments. 


From address before New Jersey Mid-Year Trust 
and Banking Conference, Oct. 1938. 
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Selection of Attorneys 


HILE it is provided under the 

Statement of Principles that a 
corporate fiduciary shall not directly or 
indirectly influence the employment by 
a prospective testator of any specified 
attorney-at-law for the preparation of 
any will or codicil under which it is to 
be appointed in any fiduciary capacity, 
it is provided that upon the request of 
a prospective testator for information 
as to an attorney or attorneys whom he 
may consult or retain for the prepara- 
tion of his will or codicil, the corporate 
fiduciary may present to the prospective 
testator the names and addresses of a 
number of attorneys. 

It is, of course, certain that the name 
of a member of the Bar who has not the 
respect or confidence of the Trust De- 
partment, or who is not entirely friend- 
ly and cooperative with the Trust De- 
partment, will not appear on such a 
list. Friendly relations between mem- 
bers of the Bar and Officers of Trust 
Departments of the various trust com- 
panies are, therefore, necessary for the 
welfare of each. My relations with the 
Trust Departments of this State have 
been almost entirely decidedly pleasant 
and satisfactory. Fortunately I have 
never arrived at that unhappy state 
when the lawyers called me a banker 
and the bankers called me a lawyer. 


The Statement of Principles 


E all agree that the Statement of 

Principals Applicable to Corporate 
Fiduciaries and Members of the Bar, 
adopted in New Jersey in 1933, has 
brought about a much better under- 
standing between the Trust Depart- 
ments and the members of the Bar of 
this State. The Statement of Principles 
provides, among other things, that a 
corporate fiduciary shall, in the absence 
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of good reasons to the contrary, employ 
the attorney who drew the will in legal 
matters affecting or arising out of the 
administration of the estate, trustee- 
ship or guardianship under the will, 
and the attorney who draws such a will 
is thus given full protection and secur- 
ity in his representation of the estate; 
and on the other hand, the Trust De- 
partment is protected by the additional 
provision that it may, if it deems that 
the necessity therefor exists, employ 
associate counsel to assist the counsel 
who drew the will in matters relating 
to the administration and settlement of 
the estate. 

There was also provided by the State- 
ment of Principles a Conference Com- 
mittee of twelve members, four mem- 
bers to be appointed by the President 
of the conference of County Bar Asso- 
ciations of New Jersey, four members 
by the President of the New Jersey 
Bankers Association, and four members 
by the President of the New Jersey 
State Bar Association. This Commit- 
tee considers any matters presented to 
it involving an alleged violation of the 


spirit or letter of the Statement of Prin- 
ciples and takes such action in relation 
thereto as may be deemed advisable. 


Qualifications of Trust Men 


AY I suggest some qualifications 

of Trust Officers which will go 
far toward creating and maintaining 
cordial relations between the Bar and 
the Trust Departments? 

(a) We shall, of course, assume that 
the Trust Officer possesses the execu- 
tive ability necessary for the success- 
ful operation of his Trust Department. 

(b) The modern Trust Officer must 
become acquainted with the members 
of the Bar of his City and of his Coun- 
ty, and as new members of the Bar are 
admitted to practice he should cultivate 
their acquaintance. The Assistant 
Trust Officers should do the same. Other 
things being equal, a Trust Company 
whose Trust Officer and his assistants 
are well and favorably known among 
the members of the Bar is much more 
likely to be appointed than a Trust 
Company whose Trust Officers and as- 
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sistants are not well and favorably 
known. 

(c) The Trust Officer must have tact. 
There are many cases when a Trust 
Company is asked to act as Executor or 
Trustee or in some other fiduciary cap- 
acity where the opportunities for hard 
work are very great and the opportun- 
ities for proper compensation are very 
small. Under such circumstances the 
Trust Company is perfectly justified in 
refusing to accept the appointment 
which is offered. But the refusal must 
be made with tact. 

(d) The Trust Officer must be diplo- 
matic at all times in his relations with 


‘the beneficiaries and parties in interest 


in the estates which come under his 
management so that at the final settle- 
ment of the estates pleasant relations 
shall exist between such beneficaries 
and parties in interest and their coun- 
sel, if any, and the Trust Department, 
which thus will be able to retain under 
trust agreements for investment a very 
large part of the funds paid out in 
distribution of these estates. 

(e) The Trust Officer must use his 
common sense in arriving at decisions 
instead of following hard and fast rules. 


Requirements for Attorneys 


N attorney who shall be eligible to 
r\- be included in the list of attorneys 
whose names shall be presented to pros- 
pective testators, should possess at least 
the following qualifications :- 

(a) He shall have experience in the 
drawing of wills. Any one who draws 
wills containing trusts must necessarily 
give very close attention to the details 
of such trusts, with special care that 
the provisions are absolutely clear and 
that there shall not ultimately result 
any intestacy as to any part of the trust 
funds, and also with special care that 
the Rule Against Perpetuities shall not 
be violated. 


(b) The attorney shall be prompt in 
the preparation of wills referred to him. 
It is extremely embarrassing to an at- 
torney to have a prospective testator die 
before a will which he has been given 
instructions to prepare has been exe- 


cuted. (Continued on page 133) 





Wills of the Month 


Rear Admiral James H. Dayton 
United States Navy, Retired 


Rear Admiral James H. Dayton, U. S. N., 
retired, named the St. Joseph Loan and 
Trust Company of South Bend, Indiana, 
executor of his will. 

Admiral Dayton was commissioned an 
ensign in 1868 and rose through the grades 
until he was named a rear admiral in 1906. 
He commanded the U. S. S. Detroit and the 
U. S. S. Chicago and served as president 
of the Naval Board of Inspection and Sur- 
vey in 1904-05. The next year he was in 
command of the Asiatic Squadron of the 
Pacific Fleet. 

Although retired ten years when the U. S. 
entered the World War, Admiral Dayton re- 
turned to active service. He was on court 
martial duty from January, 1918, to May, 
1919. 


Mrs. Helen Gould Shepard 
Daughter of Jay Gould 


The Guaranty Trust Company of New 
York, was named trustee of three $30,000 
trust funds provided for in the will of Mrs. 
Helen Gould Shepard for the benefit of her 
three adopted children. 

Mrs. Gould remembered her servants, 
church, friends and charitable institutions. 
The amount of the estate is unknown; how- 
ever the cash bequests totaled $412,000 with 
the residue going to Mr. Shepard. The ag- 
gregate will probably amount to several mil- 
lion. 


Joseph Clendenin 
Business Executive 


Joseph Clendenin, for nearly sixty years 
affiliated with the copper industry and for- 
merly selling agent of Guggenheim Brothers, 
vast mining concern and formerly a vice 
president and director of the American 
Smelting and Refining Company, the world’s 
largest smelting and refining company, 
named the Guaranty Trust Company of New 
York, co-executor of his will. 

Mr. Clendenin served as chairman of the 
Copper Producers Committee of the War 
Industries Board during the United States 
participation in the World War. He was 
highly commended for his excellent work 


and the French Government bestowed upon 
him the decoration of a Chevalier of the Le- 
gion of Honor. 


Major Gen. Hugh H. McLean 
Canadian General 


Major General Hugh H. McLean, Lieuten- 
ant Governor of New Brunswick from 1928 
to 1935 and a soldier and officer in the Can- 
adian army since he was fifteen years old, 
named The Royal Trust Company of Can- 
ada, the Saint John office, as executor and 
trustee of his estate. 

General McLean started his military 
career as a 15 year-old bugler and rose to 
fill many posts of importance not only in 
militia but in the government of his Prov- 
ince and:of Canada. By profession he was 
a lawyer. 

He commanded the New Brunswick troops 
at St. John in 1901 for the reception to King 
George V and Queen Mary, then Duke and 
Duchess of Cromwell and in 1910 was ap- 
pointed honorary aide-de-camp to the Gov- 
ernor of Canada and the next year he com- 
manded the Canadian troops at the corona- 
tion of King George and Queen Mary. He 
was created a King’s Counsel in 1899 and 
counsel to Argentina in 1908. He served 
thirteen years in the House of Commons. 


Henry Phelps Case 
Lawyer and Traveler 


Henry Phelps Case, lawyer, traveler and 
a member of one of the prominent families, 
of New York, named the United States 
Trust Company, New York, as co-executor 
of his will. 

Mr. Case, although a practicing attorney 
spent the greater part of his time in travel- 
ing. He belonged to numerous clubs and 
was an original member of the old Rock- 
away Hunt Club. 


Jack J. Spalding 
Attorney, Financier 


Colonel Jack J. Spalding, prominent At- 
lanta attorney, financier and Catholic lay- 
man, named the Trust Company of Georgia, 
Atlanta, co-executor of his estate. 

The bulk of his estate was left in fee 
simple to his three children. Besides num- 
erous bequests to grandchildren and ser- 
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vants he left $1,000 in cash to each of six- 
teen institutions which included churches, 
hospitals, orphan homes, schools and char- 
itable organizations. His will was dated 
June 25, 1938. 


William Strong Hogan 
Automobile Pioneer 


William Strong Hogan, long a resident 
of Paris and a pioneer in the automobile 
and airplane industry, named the Bank of 
New York, New York City, executor of his 
will. 

Mr. Hogan, a nephew of the late Major 
William L. Strong of New York, founded 
an automobile factory in 1899 and was one 
of those responsible for bringing the Wright 
brothers and their first airplane to France 
for an exhibition. 


Miss Agnes S. Ward 
Medical Missionary 


Miss Agnes S. Ward, general superinten- 
dent of nurses of the Department of Wel- 
fare of New York City, from 1920-1926, 
named the Fifth Avenue Bank of New York 
as executor of her will. 


A native of Scotland, she graduated from 
the Metropolitan School of Nursing and as 
a teacher and medical missionary spent three 
and one-half years in Congo Free State. 
She returned to the Metropolitan School of 
Nursing on Welfare Island to become super- 
intendent. 


te - 
Smiles for $500,000 


A $500,000 fortune was the reward to a 
ballet girl and a former theatre manager be- 
cause they had been kind, courteous and at- 
tentive to Mrs. Edna Morss Elliott. 


Mrs. Elliott, 70 years old, left her fortune 
to Rosalie Spatcher Knisherm, a ballet girl 
at the Music Hall, N. Y., and William J. 
Reilly, former manager of the Roxy. Mrs. 
Elliott was a frequent patron of both thea- 
tres. A suit contesting the will was recent- 
ly withdrawn. 


—fo—_ 
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Musica-Coster Will 


In a brief will Phillip Musica, maintain- 
ing to the end his fictitious identity as F. 
Donald Coster, president of McKesson & 
Robbins, Inc., left his entire estate to his 
wife. He also named her sole executrix 
and granted her the widest possible latitude 
in administering the document. The will was 
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obviously drawn by an attorney and was 
dated March 11, 1937. 


A Step In Time 


A will written on a doctor’s prescription 
blank by a teacher who died twelve hours 
later has been probated in Erie County, N. 
Y. The document, written by Miss Anna 
M. Mengis, left her $3,000 estate to a sister. 

¢ 6s = 

Clarence H. Mackay, chairman of the 
board of the Postal Telegraph and Cable 
Company, bequeathed $2,050,000 in cash or 
securities to his wife, the former Anna Case, 
erstwhile soprano of the Metropolitan Opera 
Company, whom he married in 1931. 


7 — —h- —+ 
Yankee Baseball Club Left In 
Trust 


Col. Jacob Ruppert exercised every 
precaution in his will to perpetuate the 
Yankee baseball club for as long a 
period as law allows. 





The Yankee club was left in trust to 
George E. Ruppert, H. Garrison Silleck, 
Jr., Frederick E. Grant, his attorney, 
and Edward G. Barrow, secretary and 
executive manager of the club since 
1921. Mr. Barrow was elected presi- 
dent of the organization by the new 
trustees. 


The Colonel’s will covered thirty-two 
pages and disposed of an estate estimat- 
ed at $45,000,000. 


Every legal step was taken to pre- 
vent the club from falling into the 
residuary estate. To avoid possible fin- 
ancial embarrassment to the club due 
to the enormous estate taxes, the Col- 
onel provided that all such taxes be 
paid out of the residuary estate. 


To insure the duration of the trust 
for as long a period as New York law 
allows, Col. Ruppert provided that the 
club trust remain intact during the life- 
time of his two grandnieces. These chil- 
dren are infants so the life of the 
trusts and the Yankee club may be fifty 
years or more. 


If the estate appraisal confirms the 
estimate of $45,000,000, State and Fed- 
eral estate taxes would reduce the estate 
to about $16,000,000. 





Developing Trust New Business 


Tangible Evidence of Bar Cooperation 


HE entire trust fraternity has 
agreed on the importance of cor- 
dial relations with lawyers. Moreover, 
are active in their efforts to stimulate 
such relations through their advertis- 
ing and by sending lawyers literature 
which is helpful in the practice of law. 
In practically every trust advertise- 
ment one reads, the line “See Your At- 
torney” is given a prominent display. 
Whether it be newspaper or direct by 
mail advertising the corporate fiduciary 
is continually advertising the lawyer 
along with its own services. 

Not only do trust companies advise 
the public and their customers that will 
writing and trust agreement draft- 
ing are proper tasks for their attorney 
and not a trust company, but they are 
pointing out in no uncertain terms the 
dangers of home made wills. The actual 
results of this advertising can never be 
definitely ascertained; however the value 
of advertising is known and there are 
doubtless thousands of wills drawn every 
year by lawyers that a trust institution 
never sees although their advertising was 
directly responsible. 

Perhaps the decrease in intestacy is 
one qualified method of determination. 
Of course, trust company advertising 
can’t claim all credit for this decrease, 
but surely no one can deny that the vast 
amount of educational advertising done 
by them has brought to the attnetion of 
many the necessity of having a will 
drawn by an attorney. Even in cases 
where the education was unnecessary the 
continual reminder forced the prospect 
to act. 


Types of Service 


ARIOUS trust institutions are serv- 
ing estate attorneys in many other 
ways by working closely with them and 
by suggesting will and trust clauses 
which, though their practical experience 
gained in administering hundreds of 


estates, have proven their excellence by 
time-tested methods. 

Citing a few individual examples of 
what is being done nationally, with var- 
iations of course, a Memphis trust com- 
pany distributes a holder with loose leaf 
sheets which gives the attorney at his 
finger tips practically all information 
needed to draw a will or trust agree- 
ment. In addition, changes in legisla- 
tion relative to trusts and estates are 
sent the lawyer on punched sheets ready 
to be inserted into the holder. Other 
pertinent information and new develop- 
ments which an attorney needs for ref- 
erence are included in this free service. 

A bank in St. Louis is distributing, 
exclusively to lawyers, a booklet entitled 
“Check Chart for Wills.” This effort 
stresses the importance of more carefully 
drawn wills and trust agreements. The 
forward of this booklet states, “For a 
number of years we have used a chart in 
our trust department for testing wills 
before execution in order to eliminate 
as far as possible mistakes, omissions 
and ambiguities. Having received many 
requests from lawyers for copies of this 
chart, we decided to publish it for dis- 
tribution, with our compliments, among 
attorneys in St. Louis.” 


Law School Contests 


N Arizona, Colorado, Washington, 

George and other states, trust com- 
panies sponsor will writing contests 
among law students with cash awards 
for the winners. Unusual enthusiasm has 
been aroused among the students and 
faculties in working out the estate prob- 
lem presented them. The local bar gen- 
erally lends all the assistance possible 
and apparently appreciates the effort. 
Such steps as these put the young lawyer 
on advance notice that these instruments 
are of more than ordinary importance 
and that corporate fiduciaries are anx- 
ious to help attorneys by lending their 
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knowledge of experience in drafting of 
better instruments. 

Trust institutions in every state in the 
union, from time to time, mail per- 
tinent articles and copies of addresses 
to attorneys on subjects of great im- 
portance to them. Discussions of new 
statutes, decisions, tax matters and var- 
ious other subjects that in the minds of 
the trust men would be helpful to the 
attorney are sent them as the occasion 
arises. Great care is usually exercised 
in the selection of this material as the 
trust company is anxious for their mail- 
ings to be read realizing if inconse- 
quential reading is sent it will lessen 
the interest in all of their mailings. We 
know whereof we speak in this instance 
for many of the articles are selected 
from our magazine. 


Publications Mailed 


HERE are a number of very worth- 

while publication that are being 
mailed to attorneys periodically which 
have news that is always of great 
value. To name only a few of these pub- 
lications, there are: “The Estate and Tax 
News Letter” which is published by a 


reputable tax house and is of value to 
all in the trust and estate field: “Recent 


Trust Company Employs Movie Appeal 


1684% increase in effectiveness of 

its mailing pieces—accomplished 
a year ago by the addition of art, color 
and individualized, human _ interest 
copy—-was enough to convince the Title 
Insurance and Trust Company of Los 
Angeles, “oldest trust company in the 
Pacific Southwest.” 

Thus, T. I. and T.’s latest and bold- 
est departure from staid tradition was 
not hard for Advertising Manager Wil- 
liam W. Harvey and his advertising 
agency, Tarr & Miles, to “sell” to the 
board of directors. If kicking over the 
traces put business into the shop once, 
they reasoned, let’s go ahead and kick 
some more, in the same profitable direc- 
tion. 

This time it’s “Judge Hardy’s Fam- 
ily,” a new trust booklet “from the 
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Decisions Affecting Wills, Trusts and 
Taxation,” is published by a well known 
advertising agency which culls current 
records for information on estate at- 
torney needs; our own _ publication 
“Trusts and Estates” is mailed to hun- 
dreds of lawyers by various trust com- 
panies as a good will gesture and to keep 
the attorneys advised of the new devel- 
opments in the trust field as well as to 
promote better understanding of the 
corporate fiduciary’s aims and principles. 

A number of institutions publish 
their own booklets and folders for dis- 
tribution to the attorneys; notable 
among such efforts is “Recent Amend- 
ments Relating to Wills, Trusts and 
Estates,” published by The New York 
Trust Company. 

Many trust institutions have adopted 
the policy of rotating their foreclosures 
and other legal matters among a wide 
group of lawyers to overcome the feel- 
ing that bank’s counsel got preference 
in all legal matters. As a matter of fact, 
it is considered standard practice for 
trust companies to employ the attorney 
of the testator as attorney for the estate. 
These last two practices have done much 
to cement cordial relations between the 
two groups. 


motion pic- 
ture of the 
same name,” 
through the 
courtesy, and 
with the com- 
plete coopera- 
tion of Metro- 
Goldwyn- 
Mayer. 
Sensing the 
publicity 
value of a po- 
tentional na- 
tional circula- 
tion, provided 
other trust 
compan- 
ies adopt the 
idea, M.G.M. 
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and Loew’s, Inc., the film’s distributing 
organization, have placed the services of 
some twenty regional exploitation direc- 
tors back of the book’s syndication. 
These men provide local contacts with 
trust companies and arrange tie-ins be- 
tween sponsor companies and picture 
houses exhibiting the Judge Hardy fea- 
tures, the fourth of which, titled “The 
Hardy’s Out West,” was relseased the 
end of November. 

Just about everything about the 
“Judge Hardy” booklet is different; 
pages are wider than their depth—nine 
inches by six inches. It’s in two colors 
—black and rich blue. 


Judge Becomes Salesman 


The illustrations are specially posed 
photographs of the principal characters 
in the “Judge Hardy” picture series— 
Lewis Stone, as the Judge, Mickey 
Rooney, Cecilia Parker, Fay Holden. 
In one family group scene, the pictures 
are autographed by the actors. 

Not to be outdone by the art depart- 
ment’s efforts, the copy runs clear off 
the reservation too. It’s in story form 
—narrative and dialog. 


The story part of the book is in three 
parts, each featuring Judge Hardy and 
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relating how he helped some neighbor 
or friend solve one of the three prin- 
cipal problems—estate taxes, wills 
(working with attorneys), and trusts— 
in which the services of trust compan- 
ies are most important. 


Following the stories, which thus pre- 
sent the advantages of trust services 
in simple language through the lips of 
the loved and respected Judge Hardy, 
is a very brief and simple discussion 
of the various kinds of trusts. On the 
very last page is the first and last “‘com- 
mercial”—two short paragraphs under 
the heading, “The Advantages of Using 
This Company.” 


Old Story Wears New Dress 


Basic objective, of course, is to get 
a reading for the old, familiar, usually 
dull story of trust services. Bait is at- 
tractive appearance, color, human in- 
terest in copy and illustration ... plus 
the added attention value of anything 
to do with the movies . . . plus capital- 
ization of the sensational current suc- 
cess of the picture series that has 
smashed box office records throughout 
the country, and made Mickey Rooney 
a top-flight star overnight. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


SCROGGS HEADS CALIFORNIA TRUST 


Los Angeles—T. C. SCROGGS has been 
elected president of the California Trust 
Company. Mr. Scroggs was advanced from 
vice president, a position he had held for 
two years. Prior to his association with 
the trust company he was manager of the 

Los Angeles 

office of the 

Reconstruction 

Finance Corp. 

He held high 

executive posi- 

tions in a num- 

ber of banks 

in the South 

and Middle 

West before 

coming to Los 

Angeles. A. E. 

HUNTING- 

TON was 

named vice 

chairman, and 

T. C. SCROGGS the bears of 

Pig: directors 

named F. H. SCHMIDT vice president in 

addition to the position of trust officer, 

which he now holds, and RANDOLPH 

SMITH from assistant trust officer to vice 

president in charge of the corporate depart- 

ment. HOMER E, GEIS, a vice president 

of the California Bank, was named a vice 
president of the trust company. 

Mr. Huntington has been in the trust and 
banking business for 45 years, and presi- 
dent of the Trust Co. for the past nine years. 

Los Angeles—The Security-First Nation- 
al Bank has announced the following pro- 
motions: ELDEN SMITH and GEORGE 
YOOSLING appointed assistant vice presi- 
dents; N. L. PETERSON appointed an as- 
sistant trust officer. 

Los Angeles—N. E. MUDGE has been 
elected assistant trust officer and F. MILES 
FLINT assistant secretary of Citizens Na- 
tional Trust & Savings Bank of Los An- 
geles. Mr. Mudge has been with the trust 
department for the past 17 years. Mr. Flint 
has been assistant to the trust officer since 
1932. 

Modesto—The American Trust Company 
has appointed branch manager CHARLES 
C. SIMONS to the position of assistant vice 
president. 


Santa Monica—C. H. BLAYLOCK is suc- 
ceeding T. E. BRASS as assistant manager 
of the Santa Monica branch of the Security- 
First National Bank. Mr. Brass has been 
transferred as manager of the bank’s branch 
in Oxward. 


Westwood—Bank of America has appoint- 
ed WILSON M. BATES as assistant man- 
ager of its branch office in Westwood. 

COLORADO 

Pueblo—EDWARD McCABE has been 
elected vice president of the Pueblo Savings 
& Trust Co. He succeeds the late WALTER 
K. DUDLEY. JOSEPH A. UHL was elect- 
ed cashier and THEODORE C. SWANSON 
was appointed secretary; J. C. GOODY was 
appointed assistant secretary and will con- 
tinue to hold the post of assistant cashier 


as well. 
CONNECTICUT 


Bridgeport—-F. GLENDON HALL, form- 

erly secretary and trust officer of the 
Bridge- 
port City 
Trust Com- 
pany, was 
elected vice 
president. 
HEN RB Y 
HART, assis- 
tant secretary, 
was elected 
secretary. 


Danbury — 
CHARLES 
JOST, for- 
merly execu- 
tive vice presi- 
dent of the 
Danbury Na- F. GLENDON HALL 
tional Bank, has recently been elected presi- 
dent. He fills the vacancy caused by the 
death of Judge C. EDMUND MASON. 


FLORIDA 

Palm Beach—The First National Bank . 
has announced the follownig elections: 
FONTAINE LEMAISTRE, vice president 
and trust officer; ROBERT E. CONN from 
cashier to vice president in charge of public 
relations; HARVEY R. HITCHCOCK, from 
assistant cashier to cashier; Mrs. HAZEL 
S. GORHAM and CHARLES L. PIERCE 
assistant cashiers. Mr. Le Maistre was 
formerly associated with the Barnett Na- 
tional Bank of Jacksonville as assistant 
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trust officer prior to which he was an assis- 
tant trust officer of the Bank of The Man- 
hattan Company in New York. 


ILLINOIS 


Chicago—At a special meeting of the 
Board of Directors of Chicago Title and 
Trust Company, HAROLD L. REEVE, Gen- 
eral Counsel of the Company, was elected 
secretary to succeed Henry J. Tansley, who 
died December 27th. Mr. Reeve will also 
remain as General Counsel in addition to 
his new position as secretary. One of the 
leading authorities on real estate law in 
Chicago, Mr. Reeve is the author of several 
standard books on the subject, and is a fre- 
quent contributor to publications in the field 
of real property law. JUSTIN M. DALL, 
special counsel, retired January 1 from ac- 
tive participation in the affairs of the or- 
ganization after fifty-three years with the 
Title Company and its predecessors. He 
will remain as a director. 

Chicago—The First National Bank has 
announced the following five promotions: 
LOUIS H. NORTHROP and VERNARD S&S. 
HIGBY from assistant cashiers to assistant 
vice presidents; ROBERT G. COLLINS 


from assistant secretary to assistant vice 
president; CHARLES Z. MEYER from audi- 
tor to comptroller, and EDMUND BURKE 


from assistant auditor to auditor. Five 
assistant cashiers were also appointed; they 
are: CHARLES A. ASPINWALL, JR., 
LESLIE H. DREYER, ELLERTON A. 
LODGE, R. KENNETH NEWHALL and 
EDWARD H. CALLIES. 


Chicago-—-The Northern Trust Company 
announced the promotion of CARL H. 
ZEISS from general attorney to vice presi- 
dent and general attorney. FRANK M. 
WALLACE was named second vice presi- 
dent and secretary, and CLIFFORD A. 
ZOLL, formerly manager of the real estate 
department, was promoted to second vice 
president. Three new appointments were 
made: CHARLES W. RIEDEL and WAL- 
TER H. DAMON were elected assistant 
cashiers and ROBERT A. BROWN was 
named assistant cashier. HAROLD UH. 
ROCKWELL, vice president and WILLIAM 
H. MOONEY, assistant cashier, resigned. 


Chicago—BERTHOLD E. BORGES, sec- 
retary of the Heitman Trust Co., has re- 
signed to engage in practice of law. 

Chicago—LINCOLN HARRIS, nephew of 
A. W. HARRIS, chairman of the Harris 
Trust & Savings Bank, resigned his position 
with the Harris Trust and joined the invest- 
ment department of Shields & Co., Chicago. 
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Litchfield—G. L. SETTLEMIRE has been 
elected president of the Litchfield Bank & 
Trust Co. He succeeds the late G. B. AP- 
PLETON. GEORGE HOLDERREAD was 
appointed vice president. 


MARYLAND 


Baltimore—The Safe Deposit and Trust 
Company has announced the election of 
HENRY I. BITTORF as comptroller, EARL 
P. GALLEHER and CECIL C. GRASTY as 
assistant vice presidents. 


MICHIGAN 


Battle Creek—GEORGE F. ALDRICH, 
former trust officer of the City National 
Bank and Trust Company, has resigned his 
position with the bank and opened offices 
for the general practice of law. 


HARRIS ELECTED HEAD OF 
UNION GUARDIAN TRUST 


Detroit—ERNEST C. HARRIS has been 
elected president of the Union Guardian 
Trust Company to fill the vacancy created 
through the death of George H. Kirchner. 
When Guard- 
ian Trust was 
formed in 1925, 
he became the 
first employee, 
and was pro- 
moted to assis- 
tant secretary 
in 1928. In 
1929 he was 
promoted to 
assistant vice 
president, a 
title he re- 
tained when 
the Guardian 
Trust was 
merged with 
the Union 
Trust. In 1934 when the company was re- 
organized as a purely fiduciary institution, 
with the late George Kirchner as president, 
Harris became vice president, secretary and 
treasurer, and chief adviser to Mr. Kirch- 
ner. Following Mr. Kirchner’s death in 
August, Harris was promoted to executive 
vice president, and elected a director. Mr. 
Harris began his financial career in the cor- 
porate trust department of the Security 
Trust Company in 1922. 


Kalamazoo—J. H. TOLLHUIZEN has 
been elected executive vice president of the 
First National Bank & Trust Company. 


ERNEST C. HARRIS 
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MINNESOTA 
NORTHWESTERN NATIONAL 
ELECTS FORD PRESIDENT 

Minneapolis—SHIRLEY SAMUEL FORD 

was elected President of the Northwestern 
National Bank 
& Trust Com- 
pany at a re- 
cent meeting 
of the direc- 
tors. Mr. Ford, 
a former vice 
president, suc- 
ceeds THEO- 
DORE WOLD 
who has been 
President since 
January, 1934, 
and who as- 
sumes the 
c ha irmanship 
of the Board of 
Directors, 

SHIRLEY S. FORD 
WHITE HEADS MERCANTILE-COM- 
MERCE TRUST DEPARTMENT 

Joseph W. White, for the past 14 years 
trust officer of the Mercantile-Commerce 
Bank & Trust Company of St. Louis has been 
placed in command of the trust department, 
where he succeeds Judge Thomas C. Hen- 
nings who retired as vice-president of the 
department the Ist of January. 

As an outstanding fiduciary executive and 
a ieader in many of the most constructive 
developments in trust and estate work and 
relations, Mr. White assumes a position of 
chief responsibility for one of the largest 
and most highly reputed trust institutions 
of the nation. He has been connected with 
the company since 1908, excepting the pe- 
riod of distinguished service to his country 
during the World War. 

Besides his executive experience in the 
administrative field, he is past president of 
the Corporate Fiduciaries Assn. of St. Louis 
and has headed several committees of the 
A. B. A. Mr. White is a member of the 
American, Missouri and St. Louis Bar asso- 
ciations, and has done notable work in pro- 
moting the common interests of attorneys, 
life underwriters and trust men, as in for- 
mation of the local Life Insurance and 
Trust Council, and through trust lectures as 
a faculty member of the St. Louis Univer- 
sity Law School and the American Institute 
of Banking. 

NEW JERSEY 

Bloomfield—The Bloomfield Bank & Trust 
Co. has elected CECIL R. BERRY, of Wav- 
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erly, N. Y., president to succeed ALLISON 
DODD, who became chairman of the board. 


Jersey City—GEORGE E. BAILEY, was 
elected president of the Bergen Trust Com- 
pany. He succeeds HARRY F. OMEALIA 
who resigned to devote his time to personal 
affairs. WILLIAM T. THOMAS was ap- 
pointed secretary and assistant treasurer. 
Judge MORRIS E. BARISON was elected 
first vice president and ROBERT WHITE- 
WORTH executive vice president and treas- 
urer. 


Montclair—HENRY M. BURNETT, assis- 
tant vice president and comptroller of the 
Montclair Trust Co., has resigned and is 
now associated with the Commercial Invest- 
ment Trust, Inc., New York. 


Newark—HORACE K. CORBIN has been 
elevated from vice president to executive 
vice president of the Fidelity Union Trust 
Company. Other promotions are: WIL- 
LIAM J. CREAN, formerly assistant trust 
officer, trust officer; F. D. MacFADDEN, C. 
G. MIERDIERCK, ALVIN W. CASE, JR., 
RALPH RICHARDS, C. D. KELLY, W. V. 
L. TAGGART and R. F. VANDERHOFF 
elected second vice presidents. 


New Brunswick—MARSHALL W. STEV- 
ENS, assistant trust officer of the National 
Bank of New Jersey has resigned. He has 
assumed new duties with the Central Han- 
over Bank & Trust Co., N. Y., in the per- 
sonal trust department. 


Riverside—IRVING A. COLLINS of 
Moorestown has been elected president of 


JOSEPH W. WHITE 
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the Riverside Trust Co. to succeed the late 
George J. Pitman. CHARLES VEGHTE 
of Trenton was elected executive vice presi- 
dent. 


Trenton—IRA FROST and C. HERBERT 
FETTER, vice presidents of the Trenton 
Banking Company, announced their retire- 
ment recently. ANDREW P. BASCO and 
EDWARD C. RANDOLPH were advanced 
to assistant vice presidents. 


NEW YORK 


Mineola—WILLIAM McCARTHY was re- 
cently elected president of the First Na- 
tional Bank to succeed GEORGE OD. 
SMITH, who did not wish to continue in the 
position. 

New York—The following promotions, ef- 
fective January 1, 1939, were announced 
recently following a meeting of the Board 
of Directors of the Bank of the Manhattan 
Company: WILLIAM R. DRIVER, assistant 
cashier, attached to the New England Divi- 
sion; DARRELL H. HAMRIC, assistant 
eashier, attached to the Western Division; 
CORNELIUS J. MAHER, assistant cashier, 
in charge of the Loan Department. Mr. 
Maher has been with the Bank for twenty- 
three years. The following changes were 
also announced: HENRY H. BAME, and 
JAMES D. McDOUALL, from assistant 
cashiers to assistant secretaries. 


New York. The board of directors of the 
Chase National Bank elected GEORGE 
CHAMPION, WILLIAM L. HILDEBURN, 
ROLAND C, IRVINE, JOHN S. LINEN and 
SEYMOUR MONROE vice presidents. 
ALEXANDER CONOVICH, MALCOLM 
CORDUAN, RICHARDSON GRIFFITHS, 
HENRY J. MacTAVISH, ARTHUR B. 
MURRAY and FRANCIS G. ROSS were 
elected second vice presidents. EARLE W. 
ALLEN, EDWIN CORNELL, JAMES E. 
ROBERTSON and ALFREDO N. RUZ were 
appointed assistant cashiers. 


New York—REGINALD G. COOMBE, 
who withdrew from the firm of Smith, Bar- 
ney & Co., on Dec. 31, was elected a vice 
president of the Central Hanover Bank & 
Trust Co. 


New York—Commercial National Bank & 
Trust Co. announced the following changes 
in its official staff: HERBERT P. HOW- 
ELL, president, was elected chairman of the 
board and WALTER G. KIMBALL, senior 
vice president, was elected president. Other 
changes are: FRANK V. FORRESTAL ap- 
pointed vice president in addition to man- 
ager of the foreign department, WALTER 
J. PFIZENMAYER appointed comptroller 


123 


and secretary, from secretary and auditor; 
the following become assistant vice presi- 
dents, formerly assistant cashiers: R. L. 
ARMSTRONG, LAURISTON C. LAKE and 
CHARLES SUMMERS; GEORGE F. BUTT 
appointed auditor from assistant auditor. 


New York--Marine Midland Trust Co. 
elected JOHN R. McGINLEY 2d assistant 
vice president and W. LAWRENCE Mc- 
LANE assistant treasurer. 


New York—WILLIAM J. RAHILL has 
been elected assistant vice president of the 
Chemical Bank & Trust Co. He was form- 
erly a member of the official staff at the 
Chemical but resigned in 1931 to accept 
the presidency of the Louisville Trust Co., 
Louisville, Ky., which post he relinquished 
in March of this year. 

New York—The Continental Bank & 
Trust Company announced the appointment 
of EUGENE L. VOSS as assistant vice 
president in charge of the mid-western ter- 
ritory. Mr. Voss resigned on December 
31st, 1938 from the Chicago office of the 
Reconstruction Finance Corporation where 
he was in charge of the Bank Division. 

New York—CHARLES D. WHEELOCK 
has been promoted from assistant vice presi- 
dent of the trust department to vice presi- 
dent of the Corn Exchange Bank and Trust 
Company. 

New York—The Federation Bank & Trust 
Company of New York announces the elec- 
tion of PHILIP L. RORABACK as an as- 
sistant vice president. 

New York—Manufacturers Trust Com- 
pany has announced the following promo- 
tions: ARTHUR E. BOYD, Empire State 
office, from assistant vice president to vice 
president; JOSEPH T. REISLER, Invest- 
ment Advisory Division, from assistant vice 
president to vice president; ADOLPH 
FREY, Brownsville office, from assistant 
secretary to assistant vice president; HEN- 
RY A. FREY, Real Estate Division, from 
assistant secretary to assistant vice presi- 
dent; RICHARD P. WILSON, Credit De- 
partment, from assistant secretary to assis- 
tant vice president; GEORGE F. CHI- 
CHESTER, Investment Advisory Division, 
to assistant vice president; G. BUTLER 
SHERWELL, Foreign Representative, to 
assistant vice president. 

Riverhead, L. I—JOHN C. STARK has 
been elected president of the Suffolk County 
National Bank to succeed the late ELLIS 
S. DUVALL. GEORGE H. PERKINS, 
former vice president, was elected chairman 
of the board. 
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NORTH CAROLINA 


New Bern—L. J. EUBANK, assistant 


trust officer of the Branch Banking & Trust 
Co., has resigned to become credit manager 
for Raugh & Son in the New Bern office. 


OHIO 


Cincinnati—Seven additions to the officer 
family of the Fifth Third Union Trust Co. 
were announced recently. These promo- 
tions include the following officers: AR- 
THUR L. MOLER, made a vice president; 
WILLIAM T. WOODROW and JOSEPH C. 
LOHREY, became assistant vice presidents; 
LAWRENCE H. SUTTMAN, § assistant 
cashier; GLENN A. BIGGS; E. HENRY 
HAGNER and HARRY V. SMITH, assistant 
trust officers. 


OREGON 

Hillsboro—ROBERT COYNER has been 
appointed assistant manager of the branch 
office of the First National Bank of Port- 
land. 

Portland—Title & Trust Company has 
promoted EDWARD T. DWYER from assis- 
tant secretary and title officer to vice presi- 
dent, and HERBERT A. ALSTADT from 
manager to assistant secretary and made 
manager of the company’s Oregon City 
branch. 

Portland—CHARLES R. HARDING, 
manager of the Dalles branch of the United 
States National Bank, has returned to the 
Portland head office and has resumed his 
duties in the executive department. L. A. 
LITTLETON, assistant manager at the 
branch has been promoted to manager and 
his former duties have been assumed by C. 
A. REYNOLDS. 


PENNSYLVANIA 


Philadelphia—WALTER CC. MacFAR- 
LANE, formerly associated with the Girard 
Trust Company, has been elected trust of- 
ficer of the First National Bank. 


Philadelphia—JAMES E. GOWEN, presi- 
dent of the Western Saving Fund Society 
has been elected president of the Girard 
Trust Company. 

Mr. Gowen succeeds ALBERT A. JACK- 
SON, president of the bank for the past ten 
years, who becomes chairman of the board. 
Mr. Jackson, who has completed nearly half 
a century of service with the bank, request- 
ed the board to relieve him of the duties 
of the presidency. 

Mr. Gowen is a graduate of Princeton 
University, Class of 1917 and the University 
of Pennsylvania Law School, Class of 1921. 
After serving as assistant general] solicitor 


in the legal department of the Pennsylvania 
Railroad, he became vice president of the 
Philadelphia Saving Fund Society, from 
which he went to the Western Saving Fund 
Society, of which he has been president since 
1933. 

York—WILLIAM H. BLOUSE, formerly 
cashier and assistant trust officer, has been 
elected vice president of the Drovers and 
Mechanics National Bank. 

UTAH 

Salt Lake City—WALTER E. COS- 
GRIFF, vice president, Continental Bank & 
Trust Company, has been elected chairman 
of the bank’s board. 

VIRGINIA 

Richmond—At a meeting of the board of 
directors of the First and Merchants Na- 
tional Bank 
held Jan. 12, 
JOR 8. 
MILLER, JR., 
president for 
23 years, was 
elected chair- 
man of the 
board, and -H. 
HITER HAR- 
RIS, executive 
vice president, 
was elected 
president. 

The creation 
of the new of- 
fiice of chair- 
man of the 
board and the 
elevation of Mr. Harris to the presidency of 
the bank involve no change in management 
or organization. As chairman of the board, 
Mr. Miller will remain the chief executive 
officer of the bank and will discharge his 
present duties. Mr. Harris will continue to 
perform the 
responsible du- 
ties assigned 
him with the 
added title of 
president. It 
was explained 
that the 
changes in title 
were made at 
Mr. Miller’s 
suggestion in 
order to assure 
the contin- 
uance of the 
present able 
management. 


JOHN M. MILLER 


H. HITER HARRIS 
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When the National Credit Corporation 
was organized in 1931 to provide additional 
credit facilities for banks throughout the 
country, it was the plan to have an out- 
standing banker from each of the twelve 
Federal Reserve Districts of the nation as 
a director. Mr. Miller was chosen from the 
Fifth Federal Reserve District of which 
Richmond is the center. 


During his career, Mr. Harris has been 
actively engaged in practically every phase 
of the banking business, including the trust 
and securities departments, and _ hence 
brings to his new duties exceptionally well 
rounded experience both in banking and 
business affairs. 


JAMES M. BALL, JR., cashier, was made 
vice president and cashier, and GILBERT J. 
HUNT and ROBERT T. MARSH, JR., as- 
sistant cashiers, were advanced to assistant 
vice presidents. Three members of the trust 
department staff were promoted to assistant 
trust officers, ROBERT L. GORDON, JR., 
W. D. RICHARDSON and J. H. BASKER- 
VILLE. 


Roanoke—First National Exchange Bank 
has promoted JOHN H. MATTHEWS from 
vice president and cashier to executive vice 
president. S. M. HUDSON was made an 
assistant vice president; H. G. NICKOLSON 
was promoted from assistant cashier to 
cashier. 


WASHINGTON 


Yakima—L. B. VINCENT, formerly trust 
officer and assistant manager of the Yaki- 
ma Valley branch of the Seattle First Na- 
tional Bank, who resigned recently to open 
a private law office, will continue to handle 
pending trust business of the Yakima Val- 
ley Bank & Trust Co., which was taken over 
by the Seattle bank, until it is completed. 


CANADA 


Montreal—The Montreal Trust Company 
announces the appointment of MORRIS W. 
WILSON as a vice president of the com- 
pany, JULIAN C. SMITH, a member of the 
executive committee, and GEORGE H. 
MONTGOMERY, K.C., a director. The ap- 
pointments follow the recent death of Hon. 
A. J. Brown, K.C., who was a director and 
vice president. 

—————-0. 


Trust Institution Briefs 


San Diego, Cal.—Union Title Insurance 
and Trust Company has announced the con- 
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solidation of their institution and the Union 
Trust Company of San Diego under the 
name of Union Title Insurance and Trust 
Company. - 

This consolidation brings together two 
pioneer firms that have operated as separ- 
ate entities since soon after the turn of the 
century. James D. Forward will continue 
as president. 


San Francisco, Cal.—H. P. Fallis, assis- 
tant vice president of the American Trust 
Company, has been elected president of the 
Associated Trust Companies of Central Cal- 
ifornia for the ensuing year. Other officers 
are S. Berven, Oakland; J. H. Eastman, San 
Francisco. 


Washington, D. C.—The American Secur- 
ity and Trust Company has entered its 
fiftieth year of continuous service. The 
bank has grown from deposits in 1889 of 
$18,870 to $52,985,798 in December 1938. 


Chicago—Henry J. Tansley, Secretary of 
the Chicago Title and Trust Company, died 
at his home in Hinsdale. The cause of his 
death was thought to be heart trouble, from 
which he had suffered for a number of years. 


After attending John Marshall Law 
School, Mr. Tansley joined the Title and 


EDWARD G. B. HUDSON 


Recently elected President of Patchogue Citizens 
Bank and Trust Co., Patchogue, N. Y. 











126 


Trust organization on May 15, 1892 as of- 
fice boy for H. W. Leeman, then Vice Presi- 
dent handling trust matters. He was cash- 
ier in the Trust Department for a number 
of years and in 1913 was appointed Assis- 
tant Secretary. On January 19, 1921 he 
was elected Secretary. He was regarded 
as one of the best informed men in Chicago 
on real estate matters. 

Chicago, IIl. 
—Chester R. 
Davis, vice 
president and 
trust officer of 
the Chicago 
Title and Trust 
Company has 
been elected to 
the board of 
directors. Mr. 
Davis has been 
associated with 
the institution 
since 1922. He 
is a member 
of the Illinois 
and American 
Bar Associa- 
tions and the Chicago Real Estate Board. 

Philadelphia, Pa.—William Purves Gest, 
chairman of the board of the Fidelity-Phil- 
adelphia Trust Company, died January 12. 
He was seventy-seven years old. 

Mr. Gest was a director in twenty-nine 
corporations and for years was chairman 
of the Philadelphia Clearing House Associa- 
tion. He entered banking in 1889, start- 
ing his association with the Fidelity Trust 
Company, which in 1926 consolidated with 
the Philadelphia Trust Company as the 
Fidelity-Philadelphia Trust Company. 

Mr. Gest was a member of the American 
Economic Association, the American Aca- 
demy of Political and Social Science, the 
American Philosophical Society, the Society 
of Colonial Wars and the Franklin Institute. 

Montreal, Can. (CP)—Col. William Inker- 
man Gear, Montreal steamship man and 
president of the Crown Trust Company, died 
January 9, at his home in suburban West- 
mount-after a brief illness. He was eighty- 
one years old. 

Through his commercial connections, Col. 
Gear became president of the Montreal Corn 
Exchange in 1902 and president of the Mon- 
treal Board of Trade in 1905. In 1911-712 
he represented Montreal on the St. Law- 
rence Commission that dealt with the com- 
mercial development of the river and cam- 
paigned to keep development of power from 
the St. Lawrence in Canadian hands. 
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Judge Hennings Resigns 


THOMAS C. HENNINGS resigned as vice 
president of the Mercantile Commerce Bank 
and Trust Company of St. Louis, on Jan- 
uary 1, to become a member of one of the 
oldest law firms in St. Louis. The firm name 
has been changed to Hennings, Green, 
Henry and Hennings. 

Judge Hennings left the St. Louis Circuit 
Court after a service of six years, to become 
a vice president of the old Mercantile Trust 
Company, in 1918. He has been a member 
of the Board of Directors of the original 
Trust Company and of its successor, the 
Mercantile-Commerce Bank and Trust Com- 
pany, and also 
a member of 
its Trust Com- 
mittee. He will 
continue in 
both positions. 

Judge Hen- 
nings has de- 
voted much 
time to the de- 
velopment of 
the fiduciary 
business on a 
national scale, 
giving his ef- 
forts to the de- 
velopment of 
the law, tech- 
nique and 





THOMAS C. HENNINGS 
mechanics of Probate and Trust Admin- 


istration. He has spoken and written ex- 
tensively on the management phase of trust 
administration and also on fiduciary and 
banking law. He has been a frequent con- 
tributor to legal and financial journals. He 
is a member of the American, Missouri and 
St. Louis Bar Associations. As an active 
member of the American Bankers Associa- 
tion he has served three times on the Asso- 
ciation’s Executive Council, on election from 
his state, ex officio as President of the Trust 
Division, and by special appointment by 
President Hecht. He has also served three 
terms on the Executive Committee of the 
Trust Division, of which he was president 
in 1932. He was one of the organizers of 
the Missouri and the St. Louis Corporate 
Fiduciary Associations and served as presi- 
dent of both organizations. 


—$ $ $$ _$ 9 —$—$—$____—— 


Chicago, Ill.—The First National Bank of 
Chicago has crossed the billion dollar mark. 
The bank joins the exclusive ranks with as- 
sets of $1,006,684,778. 
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“To know that which lies before us in daily life 
is the prime wisdom’’—MILTON 


{TRUSTS and ESTATES will be glad to furnish 
information as to literature on trust and related 
subjects. The magazine will procure any books re- 
viewed in these pages desired by readers.] 


Seidman’s Legislative History of Fed- 
eral Income Tax Laws—1938-1861 


J. S. SEIDMAN, Member of the New York Bar, 
and Partner, Seidman &Seidman, Certified Public 
Accountants. Prentice-Hall, Inc. 1166 pps. $10. 


This book, the result of a tremndous 
amount of research, fills a void in literature 
on the federal income tax. While there has 
been far from a dearth of material, much 
of it excellent, on the various revenue acts, 
this is the first systematic attempt to go 
behind the statute to ascertain the intent 
of Congress in enacting the many income 
tax laws since 1861. 

It is a cardinal rule of construction that 
recourse to the legislative history of an 
ambiguous statute is necessary in determin- 
ing intent . The aim of this volume is to 
provide references to “everything of in- 
terpretive significance said to or by Con- 
gress and passed or rejected by it, from the 
beginning of income tax legislation (1861) 
to date.”” There seems hardly a doubt that 
this work will be of inestimable value to 
tax practitioners and others upon whom 
problems ‘of income taxation impinge. 

eS 
Banking Statutes of New Jersey, An- 
notated 


New Jersey Department of Banking and Insur- 
ance. 388 pps. $1. 


This new edition contains all the statutes 
relating to banks and trust companies, up 


to October 1, 1938. Case abstracts and 
numerous notes have been inserted which 
should be very helpful in interpreting the 
text of the laws. Checks should be made 
payable to the State Treasurer of New Jer- 
sey. 

———_0 


Patton on Titles 


RUFFORD G. PATTON, past chairman, Real 
Property Section, American Bar Association, and 
Examiner of Titles, Minnesota District Court; and 
CARROLL G. PATTON, joint author with R. G. 
Patton of Minn. Annotations to Restatement of 
Property. Vernon Law Book Co. 1472 pps. $15. 


The scope of this volume is indicated by 
its sub-title: “A treatise on title records, 
records as muniments of title, priorities, in- 
cumbrance shown by county, state and fed- 
eral records or existing in pais, proof of 
title, examination of title, and the nature of 
titles required to fulfil contracts for sale or 
security.” It is, to say the least, difficult 
within the space possible to do justice to a 
work of this magnitude. The authors com- 
bine an experience in title law which is prob- 
ably unequaled. Little more need be said 
than to quote from the foreword by Pro- 
fessor Richard R. Powell, of Columbia Law 
School, himself an eminent authority and 
Reporter for the Restatement of Property: 


“It is hoped that this presentation of the 
existing law as to recordation may lend 
impetus to the greatly needed simplification 
of that law ... There is a crying need for 
a simpler law of land. The intelligent be- 
ginning for reform is an adequate knowl- 
edge of existing law. The present volume 
comes to provide this adequate knowl- 
edge...” 
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Practicing Law — When, Where and 
How 


SILVESTER E. QUINDRY, Member of the Chi- 
cago and New York Bars. Washington Law 
Book Co. 540 pps. $3.75. 


Designed primarily for the neophyte mem- 
ber of the bar, this entertaining volume of- 
fers helpful hints in meeting the practical 
problems of early practice. Of particular 
interest and value are the chapters on 
choosing a library, specialization, “counselor, 
or advocate,” technique of charging and 
collecting fees, and the lawyer’s secretary. 
Anecdotes from the author’s thirty years 
experience add to the semi-popular style in 
which the book is written. 


--—---— 0 


Speculation, Stock Prices and Indus- 
trial Fluctuations 


JAMES A. ROSS. Ronald Press. $4.50. 426 pp. 


After surveying the historical background 
of the theory of profits as advanced by the 
classical economists and others, Dr. Ross 
analyzes several fundamental relations and 
theories, to wit, the difference between in- 
vestment, speculation, and gambling, the 
value and price of the stock, and the effect 
of speculation on interest rates. The im- 
portance of various groups such as the gen- 
eral public, brokers, and others is then sur- 
veyed with the recently compiled statistics 
of the S. E. C. used as the basis of the an- 
alysis. The role of speculation in prosperity 
and depression is then analyzed with- em- 
phasis upon such subjects as pool opera- 
tions, short selling, professional trading, 


etc. 
Reviewed by Dr. Jules Backman 
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Monetary Policies of the United 


States 1932-1938 


JAMES DAN EL PARIS. 
Press. $2.75. 198 pp. 


Columbia University 


This volume is more concerned with a 
chronological account of the various meas- 
ures taken in connection with monetary 
policy than with an evaluation of the effi- 
cacy of those measures. Starting with the 
early part of 1932, Dr. Paris traces the 
various laws, executive orders, proclama- 
tions, etc. dealing with gold, silver, and the 
various types of note issue (federal reserve 
notes and bank notes, national bank notes, 
etc.) No discussion is devoted to such im- 
portant aspects of the monetary policy as 
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the financing of the federal deficit, the easy 
money policy, open market operations, 
changing reserve requirements, deposit in- 
surance and the many other developments 
which were an integral part of this coun- 
try’s monetary policy, broadly conceived, in 
the period covered. Almost half the volume 
is in the form of appendixes which give 
chronologies of important events relating 
to gold, silver, and coins and currency and 
reprints of laws, messages, proclamations, 
and speeches relating to the subject covered. 
The book will be found of value as a ready 
reference work for the limited field covered. 

Reviewed by Dr. Jules Backman 
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Trust Held Employer 


The trustee under a testamentary trust 
employed several individuals to assist him 
in the management and operation of the 
trust estate. In answer to a request for 
advice as to the status of the trust for the 
purposes of the taxing provisions of the 
Social Security Act, the Bureau of Internal 
Revenue ruled that the trust was the “em- 
ployer” of the persons engaged by the trus- 
tee. 


“In S. S. T. 199 (C. B. 1937-2, 405) it was 
held that the appointment of an adminis- 
trator to operate the business of a decedent 
does not create a new employment but that 
the estate of the decedent continues to be 
the ‘employer’ under the Act. That ruling 
is considered to have general application to 
situations in which fiduciaries are engaged 
in the settlement and distribution of the es- 
tate of a decedent but does not apply to a 
situation such as that here involved where 
a separate trust is created and the trust 
property is being operated by the trustee. 
The trustee of a strict trust, whether the 
trust be inter vivos or testamentary, is con- 
sidered to be engaged in the management 
and operation of the trust as a separate en- 
tity. In such a case the trust estate is, 
therefore, to be considered as an employing 
entity distinct from the trustor, or his es- 
tate if deceased, and any individuals em- 
ployed in connection with the management 
or operation of the trust estate are to be 
considered as employees thereof. (See S. 
S. T. 120, C. B. 1937—1, 375).” S. S. T. 
343, Internal Revenue Bulletin (November 


28, 1938), p. 14. 


From “Recent Decisions’ distributed by Ken- 


nedy-Sinclaire, N. Y. C. 
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Excerpts From Selected Articles 


The Fair Market Value of Blocks of 
Stock 


HARVEY W. PETERS, Attorney at Law, Mil- 
waukee, Wis. Taxes (The Tax Magazine) Jan. 
1939. 


S a transaction in 100 shares of U. S. 

Steel common at $50 per share on the 
New York Stock Exchange a certification as 
to the value of 100,000 shares of that stock, 
or, for that matter, does it set a value for 
every single one of the 8,700,000 shares of 
Steel common outstanding? The Gift and 
Estate Tax Regulations answer the ques- 
tion in the affirmative and the Government 
has tried to establish the proposition in sev- 
eral cases but has found the going a bit 
difficult. 

To insist that quotations resulting from 
sales of a few shares set the value of a 
block of stock where the block represents 
more shares than are traded on the ex- 
change in the space of a week, month, or 
even a year, is to close one’s eyes to reality. 
The quotation at which 100 shares of any 
stock are traded in represents the price of 
the particular 100 shares at a given moment 
and nothing more; the same is true as to 
the trades of a day, a week, and consider- 
ably longer periods of time except that as 
the period considered expands, the quota- 
tions assume greater significance as repre- 
sentations of the value of all outstanding 
shares. 


Gift and Estate Tax Regulations 


HE Regulations relating to the valua- 
tion of securities in estates or in gift 
transfers are similar. The original Reg- 
ulations as to the valuation of property 
that was the subject matter of a gift was 
a simple definition of fair market value. 
Article 19, Regulations 79, Revenue Act of 
1932. 

The Estate Tax Regulations were changed 
in the latter part of 1934 and some time 
thereafter the Gift Tax Regulations were 
likewise amended. The portion added to 
Regulations 79 provides in brief (1) that 
the value of a block of shares is the market 
value of 1 share times the number in the 
block, (2) the number of shares is not 
relevant in considering value, (3) if the 
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market value of one share does not reflect 
the fair market value of such share, other 
factors and elements of value will be con- 
sidered. 

The amendments were directed at elimin- 
ating from consideration the size of a block 
of shares in determining value. A broad- 
side was leveled at any so-called “Blockage 
Rule,” i. e., that the size of a block lessens 
its value because the dumping of the block 
upon the market automatically drives the 
price down. The Regulations swept aside 
the practical method of valuing a block of 
securities in its entirety. The only way in 
which one could now escape the formula of 
the mean between the high and low selling 
price was by proving that the market value 
of a single share did not represent the fair 
market value of such share—a most difficult 
task calling for a champion who would dis- 
pute the so-called “bloodless verdict of the 
market place.” 


Explanation of The “Blockage Rule” 


HE Government in litigation as well as 

in the Regulations has fought against 

this rule and has pointed to the evil of 

giving large (and wealthy) holders of se- 

curities a discount as against individuals 

holding but a few shares. The truth is 

that the Government has been shadow- 

boxing with a bogey man because the 
“Blockage Rule” was never given life. 

To illustrate the “Blockage Rule” let us 
say Smith dies in possession of a painting 
by an Old Master on which a value of 
$100,000 is placed; his neighbor Jones also 
died but has ten paintings by the same 
Master. If the court should decide that the 
paintings belonging to the late Jones were 
worth only $90,000 each because offered as 
a group they would momentarily glut the 
market and weaken the price structure, it 
would be employing the “Blockage Rule.” 

On the other hand, assume Jones dies 
possessing 1,000,000 tons of cane sugar, 
would the court value the lot by ascertain- 
ing the price of sugar per pound at the 
corner grocer? No, the court would pass 
by the grocer, the wholesaler and other 
sugar dealers to reach the point at which 
1,000,000 tons are customarily dealt in and 
would heed the evidence of people accus- 
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Prentice-Hall 


TRUST SERVICE 


Especially designed for the Fiduciary 


The Service brings together in one place all 
of State Statutes, decisions, rulings and 
interpretations governing the creation, ad- 
ministration and settling of estates—all 
Statutes are fully annotated with the lat- 
est developments affecting fiduciaries. 
The loose-leaf Trust Service is never out 
of date—you receive all new developments 
promptly, and you are assured of the cor- 
rect solution to any problem affecting 
estates and trusts. You may be certain 
of having for instant use— 

1. All new laws, new decisions and other 
new material pertaining to estates and 
trusts. 

. Authoritative information explaining 
the duties and liabilities of fiduciaries 
in each act undertaken by them. 

3. Frequent supplementary material, keep- 
ing your source of information con- 
tinuously up to date. 


Write for information 
PRENTICE-HALL, Inc., 70 Fifth Ave., N. Y. 





tomed to dealing in such a lot of sugar to 
find its value. In so doing the court has 
not employed the “Blockage Rule” but has 
merely allocated the lot of sugar into the 
proper valuation group and has distinguish- 
ed between a pound of sugar on a grocer’s 
shelf and a pound that constitutes part of 
many tons in a sugar warehouse. 


An Unappreciated Distinction 


N the same manner the Board of Tax Ap- 
peals and the courts have ignored the 

quotation of a few shares and have heeded 
the evidence of investment brokers and 
bankers accustomed to dealing in large 
blocks of stocks where the value of a large 
block of stock was to be found. The Board 
and the courts were not employing a 
“Blockage Rule” and they emphatically so 
stated. The Government apparently does 
not appreciate the distinction. 

The courts have proceeded on the theory 
that the valuation of large blocks of secur- 
ities is a matter of fact to be determined on 
the basis of the evidence presented. The 
Board of Tax Appeals in Safe Deposit & 
Trust Co. of Baltimore, Executor v. Com- 
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missioner, 35 BTA 259, (Jan. 15, 1937),* 
explains: 

“This conclusion has not been arrived at by any 
dogmatic recognition or nonrecognition of any so- 
called ‘blockage’ rule, i.e., that a large block of 
shares of one kind is ipso facto to be valued with 
or without relation to the value of one share in a 
smaller block. ‘Blockage’ is not a law of eco- 
nomics, a principle of law, or a rule of evidence. 
If the value of a given number of shares is in- 
fluenced by the size of the block, this is a matter 
of evidence and not of doctrinaire assumption.” 


The Fourth Circuit Court of Appeals up- 
held the Board in a decision rendered April 
5, 1938. 

(To the same effect see James C. Kimber- 
ly v. Commissioner, Docket No. 85798, and 
S. F. Shattuck v. Commissioner, Docket No. 
85797, unreported memorandum decision, 
April 30, 1937. Appealed to the Circuit Court 
of Appeals and the Board’s decision sus- 
tained. Commissioner v. S. F. Shattuck, 
No. 6539, July 5, 1938.) 

A most scholarly study of the subject un- 
der discussion is presented in Jenkins et al., 
Executors v. Smith, Collector, (Nov. 8, 
1937) by the United States District Court 
of Connecticut. The conclusion is in agree- 
ment with that of the Board and the Circuit 
Court of Appeals in the cases cited here- 
tofore. 


Rule Not Refuted but Held Inapplicable 


N several cases the Commissioner was 
sustained in using the mean of high and 
low but such cases do not upset the law 
of those heretofore cited because they are 
distinguishable in that such average market 
price was considered more representative 
of the value of the block than the estimates 
supported by other evidence. 

In Frank J. Kier et al., Executors v. Com- 
missioner, 28 BTA 633, (July 7, 1933) the 
Board held that earnings, progress, divi- 
dends and various other factors were suf- 
ficient to sustain the market value used by 
the Commissioner. The Board pointed out 
that in one month, but a few months after 
the date of valuation, two-thirds of the 
number of shares in question were traded. 

In Cecil H. Gamble, Executor v. Commis- 
sioner, 33 BTA 94, (September 26, 1935) 
the Board upheld average market price of 
a stock as the value of a block. Testimony 
had been introduced to show that the block 
of stock involved would depress the narrow 
market in the stock, but the Board held 
that the excellent financial record of the 


*Reported in March 1937 issue of Trust Com- 
panies, page 387. 
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company and the stability of the market 
price of the stock over an extended period 
of time were factors substantiating the 
average market price as the value. 

In the Estate of Archibald M. Chisholm, 
Archibald M. Chisholm, Jr., et al., Execu- 
tors v. Commissioner, 37 BTA 24, (January 
21, 1938) the Board upheld the average 
market price as used by the Commissioner 
with respect to a stock selling at 2%. Proof 
consisted of the opinion of a broker that 
if all the shares had been offered for sale, 
the market would have been depressed so 
that a price in excess of 1% could not have 
been obtained. No evidence was introduced 
as to the financial condition of the corpor- 
ation, its operations, assets, or earnings, its 
history or prospects. The Board held that 
its decision in the Safe Deposit & Trust Co. 
of Baltimore case did not lay down the doc- 
trine that the value of a large block of 
shares must be regarded as lower than the 
unit market prices of small lots but rather 
that the question must be considered in each 
case upon evidence specifically applicable 
to the problem in hand. 


Income Tax Cases 


N the course of the cited cases, several 

cases in which large blocks of stock were 
valued for income tax purposes were dis- 
cussed. In the main they are in accord 
with the cases on valuation for Gift and 
Estate Tax purposes. In cases where the 
Commissioner’s formula of average of high 
and low market price was used the Board 
or the Court favored such evidence as 
against other evidence presented. 

In one case, however, that of William S. 
Gordon, Trustee v. Commissioner, 33 BTA 
460 (November 14, 1935) the Board held 
that for practical purposes market quota- 
tions fairly reflect fair market value. It 
should be pointed out that the evidence in 
the case showed the stock to be freely traded 
on the New York Curb and the petitioner 
relied on the argument that the market in 
September, 1929, was inflated, that a syn- 
dicate’s operations had inflated the price 
of the stock in question, and that the block 
sold at once would depress the market. 

The other cases which as stated are in 
accord with the cases cited herein are 
James Couzens v. Commissioner, 11 BTA 
1040, (May 5, 1928); St. Louis Union Trust 
Co. et al., Co-Trustees v. Commissioner, 30 
BTA 3870, (April 13, 1934); Rogers, Col- 
lector v. Strong, 72 Fed. (2d) 455, (August 
1, 1934); Anita Owens Hoffer v. Commis- 
Stoner, 24 BTA 22, (September 16, 1931). 
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Rochester’s oldest trust company, 
located at the heart of the financial 
district, offers complete banking, 
trust and safe deposit service. 


Capital and Surplus . ..$ 4,000,000 


Resources ,000 ,000 


ROCHESTER TRusT 


afe Deposi 


COMPANY 
Main Street West and Exchange 
ROCHESTER, NEW YORK 
Member Federal Deposit Insurance Corporation 


The Laird Case 


DIFFERENT angle to the valuation 

of large blocks for estate tax purposes 
was presented in Laird et al v. Commis- 
sioner where the blocks formed the assets 
of a rather closely held investment trust 
whose stock was being valued. The Com- 
missioner decided the value of the invest- 
ment trust stock was determined by taking 
its investments (all large blocks) at aver- 
age market prices and dividing the total 
by the number of shares of the trust out- 
standing. 


At a rehearing the Circuit Court of Ap- 
peals remanded the case to the Board which 
had sustained the petitioner and ruled that 
not only asset value but earnings and 
dividend-paying capacity must be consider- 
ed in valuing the stock of the investment 
trust. The Court pointed out that no one 
could have forced the trust to sell the stock 
on the date of death, and, if it had been 
sold, the large blocks would have driven the 
market price down. 


The table gives a concise picture of the 
leading estate and gift tax cases on the sub- 
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ject of valuation of large blocks of secur- 
ities. A study of the table indicates to what 
extent the valuation established in litiga- 
tion varies from the contentions of the 
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parties. The Board and the court have 
followed the dictates of common sense rather 
than formulae which create theoretical 
values. 


TABLE 


Cases and Citation 


Stock Involved 


Safe Deposit & Trust Co. of Baltimore Atlantic Coast Line 


35 B. T. A. 259, 38-1 usTO J 9240 ...... R. R. 


Atlantic Coast Line Co. 104,663 


James C. Kimberly 
B. T. A. Docket No. 85798, 38-2 ustTo 
7 9359 ition [nt 


Kimberly-Clark 


S. F. Shattuck 
B. T. A. Docket No. 85797, 38-2 ustc 
I aa aati casita caieialennaananeteniimeeciatite Int. Cellucotton 
F. J. Sensenbrenner 
B. T. A. Docket No. 81865 
Jenkins et al., Executors 
eis SN MI a cccencccacnsinnns 
Frank J. Kier, et al., Executors 
i Se) |e 
Cecil H. Gamble, Executor 
88 B. T. A. 94 
Estate of Archibald M. Chisholm . 
ok ae A SORES ee Ree Shattuck-Denn 
Girard Trust Co., Exrs., Estate of Bok 
ae ee, RRR Curtis Pub. Co. 


Kimberly-Clark 


silence Kimberly-Clark 


*District Court. 





Digests 
Better Mortgage Accounting 


United States Investor, Dec. 10, 1938. 


Describes a newly devised, simpler and 
better system of accounting for acquired 
mortgages and real estate, based on the use 
of a new machine combining a typewriter 
unit with a computing mechanism. 
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Resulting Trusts—Effect of Failure 
of Purpose of Charitable Contribu- 
tion, or of Express Trust 


New York Law Journal, Dec. 19, 1938. 


Discusses recent Massachusetts case of 
Dodge v. Anna Jacques Hospital, 17 N. E. 
(2d) 308, applying the principle that where 
property is transferred voluntarily upon 
trust for a charitable purpose which cannot 
be accomplished, the transferee holds the 
estate upon resulting trust for the grantor 
or his estate, unless the doctrine of cy pres 
is applicable or a contrary intent was indi- 
cated by the transferor. 


...--eeee---Amer. Home Products 
-.e---5tandard Sanitary 


sidddiltennckdictilidaiesielcenssckaanstaases Procter & Gamble 
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18,000 11.00 15.00 11.00 11.00 6.1% 
30,000 10.25 13.00 10.00 10.00 6.1% 
10,000 8.25 10.00 7.50 7.50 3.4% 
10,000 9.25 10.50 SHG ms 2.0% 
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The Attempt to Simplify the Federal 
Estate Tax 


HOWARD C. MILLS. 
Dec. 1938. 


Georgetown Law Journal, 


Discusses the frustrated attempt at the 
last Congress to consolidate the Revenue 
Acts of 1926 and 1932 (as amended) relat- 
ing to the estate tax, main opposition com- 
ing from state officials principally because 
of the necessity for revising state death tax 
laws which change in the federal structure 
would involve. Favors recommendation of 
responsible commission to study possible al- 
ternatives and propose program. 
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The Charitable Corporation and the 
Charitable Trust 


THOMAS E. BLACKWELL, 
Washington University. 
Law Quarterly, Dec. 1938. 


Comptroller of 
Washington University 


Analyzes the law and decisions in Eng- 
land and the United States on the invest- 
ment and management of the funds of char- 
itable trusts and charitable corporations. 
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“The liquidation of securities donated for 
permanent endowment in order to benefit 
the present generation is to be condemned.” 


en 


The Widow’s Right of Election in the 
Estate of Her Husband 


ELBRIDGE D. PHELPS. Michigan Law Re- 
view, Dec. 1938 and Jan. 1939. 


A thorough analysis of all phases of this 
subject and suggestions for a modern elec- 
tion statute. 


<cceneinsiasatieliciinnaicsiasia 
Other Articles on Taxation Matters 


The Federal Estate Tax (as to property 
passing under power of appointment) — 
Harmon D. Spanner. Taxes (The Tax 
Magazine), Jan. 1939. 

The Taxation of Gifts — Lawrence R. 
Bloomenthal. Bankers Monthly, Nov. 1938. 

Taxing the Maintenance Trust (Dis- 
charge of Obligation Theory of Income 
Taxation). University of Pennsylvania 
Law Review, Jan. 1939. 

Accruals to Date of Death for Income Tax 
Purposes—Charles C. Parlin. University 
of Pennsylvania Law Review, Jan. 1939. 

Administrative and Judicial Procedure for 
Federal Income, Estate, and Gift Taxes— 
A Criticism and a Proposal—Roger John 
Traynor. Columbia Law Review, Dec. 1938. 





Virginia Bankers to Hold 
Convention Cruise 


The Virginia Bankers Association will 
hold their 1939 convention aboard the 
Queen of Bermuda enroute to and from 
Bermuda. 

The ship, one of the most beautiful 
and luxuriously comfortable liners afloat, 
offers every facility for convention meet- 
ings. The sailing date from Norfolk is 
May 14th and the return on May 19th. 

Inasmuch as all delegates will always 
be within easy reach, the Association of- 
ficers believe that the convention session 
will be better attended than ever before 
and that business will be transacted with 
greater facility. 

The cruise offers many attractions 
from the recreational and pleasure stand- 
point, particularly as Bermuda is a par- 
adise of Beauty. 


133 


VALUATIONS 
of Life Estates, Life Agency 
Renewal Interests, Etc. 


FACKLER & COMPANY 
CONSULTING ACTUARIES 


8 West 40th Street, New York, N. Y. 


Edward B. Fackler Robert D. Holran 
LL.B., F.A.S., A.A.I.A. 








Pittsburgh, Pa.—John A. Price, advertis- 
ing manager of the Peoples-Pittsburgh 
Trust Co., and advertising manager and 
public relations counsel of the city of Pitts- 
burgh, died on January 3, of a cerebral hem- 
orrhage. He was an active leader for many 
years in the Financial Advertisers Associa- 
tion. 


Cooperation 
(Continued from page 114) 


(c) The attorney shall preserve and 
keep upon his records written memor- 
anda of the details of the execution of 
the will, so that when the will is ready 
for probate the Trust Officer of the 
Trust Company named as executor may 
have available full information as to 
its execution. 

(d) The attorney shall be willing to 
co-operate with the Trust Department 
in the methods in use by the Trust De- 
partment in the administration and set- 
tlement of estates. 

(e) The attorney shall be diplomatic 
and considerate at all times in his rela- 
tions with the beneficiaries and parties 
in interest in the estates in which he is 
acting, so that at the final settlement of 
such estates pleasant relations may, if 
possible, exist between the Trust De- 
partment making the settlement and the 
beneficiaries and parties in interest. 

As a final thought, there is the neces- 
sity of better relations with the Legisla- 
ture in order that the fees allowed may 
at least compensate Trust Departments 
for the amounts spent by them in the 
operation of their Trusts. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. The case reports in the succeeding sec- 
tion are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.;. 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co... 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence: 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

wags ster OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 

oronto 


PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


a 





Fiduciary Decisions 


Accounting—Court—Effect of Failure 
to Describe Property With Parti- 
cularity in Inventory and in Decree 


Minnesota—Supreme Court 


Baumaun et al v. Katzenmeyer, et al., January 6, 
1939. 


Gish, as administrator of the estate of 
Vollbrecht, requested the Court to decree 
him to be the owner of the interest of de- 
fendants in a note and mortgage. The re- 
lief was granted. Affirmed. 

The estate of one Mildred Siemering was 
probated. Her interest in a note and mort- 
gage was not specifically mentioned in the 
inventory or the final decree. The final de- 
cree assigned all of her property, real, per- 
sonal, and mixed, to her mother, Mary 
Siemering. Thereafter the mother died in- 
testate and her estate was probated and all 
her property, real, personal, and mixed, was 
assigned to Alice Siemering, Francis Siem- 
ering, and Herman Siemering as her heirs 
at law. Vollbrecht was guardian of Alice 
Siemering, Francis Siemering, and Herman 
Siemering. 

During their minority Vollbracht as their 
guardian advanced various sums of money 
to the three minors. When they became of 
age he paid them the balance then due them, 
which made the entire payments equal to 
the amount due under the note and mort- 
gage held in their estates and they gave him 
receipts in full, a release, and an oral agree- 
ment that they would execute to him an as- 
signment of the note and mortgage. He 
filed the receipts and release in Court and 
was discharged as guardian. They there- 
after refused to execute the assignment of 
the note and their interest in the mortgage 
and this action resulted. 

Defendants contended: (1) That the Pro- 
bate proceedings in Mildred Siemering’s es- 
tate were void for failure to inventory and 
specifically to describe the note and her in- 
terest in the mortgage; (2) That the settle- 
ment between the guardian and the wards 
upon their coming of age is void because 
it amounts to a sale of the note and mort- 


gage of the wards to the guardian, prohi- 
bited by Minnesota statutes which provides 
that “He shall not purchase any claim 
against the estate, nor shall he purchase 
directly or indirectly or be interested in the 
purchase of any property sold by him.” 

HELD: (1) That the final decree of dis- 
tribution in Mildred Siemering’s estate was 
sufficient to assign all her interest in the 
note and mortgage to her mother. While 
indefinite provisions in decrees such as this 
have not been recommended they have been 
sustained. The failure to list specifically 
the note and mortgage in the inventory does 
not render the administration void as to 
Mildred Siemering’s estate in them. (2) 
The statute had no application to the settle- 
ment between the guardian and the wards 
after the latter became of age. The trans- 
action was neither a claim against the 
wards’ estate nor a sale of the wards’ prop- 
erty by the guardian. 

(ne 

Accounting—Court — Transfers Be- 

fore Death to Person Named as 

Executor May Be Attacked 


Massachusetts—Supreme Judicial Court 
Smith v. Stratton, 1938 A.S. 2009, December 28, 
1938. 


The executrix filed a first and final ac- 
count showing insufficent assets with which 
to pay the legacies. Prior to the death of 
the decedent the latter had changed the ma- 
jor portion of her bank deposits to joint 
accounts with the executrix, who later with- 
drew the money. The legatees claimed that 
the joint accounts had been procured by 
undue influence. The probate judge so 
found and charged the executrix in her ac- 
count with the amount of the joint accounts. 

HELD: This was a proper procedure. If 
the transfers were procured through undue 
influence the executrix held the proceeds 
upon a constructive trust for the testatrix 
or her estate; and since she could not sue 
herself in an action at law, she could be 
charged in a hearing on her account. Pro- 
ceedings on probate accounts are deemed 
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to be proceedings in equity; and where a 
person in one capacity has a duty to pursue 
a claim against himself in another capacity, 
resort must be had to a suit in equity. 
(Note: the opinion contains a good discus- 
sion of a set of facts sufficient to constitute 
undue influence.) 


a en 


Bar Relations—Trust Company Held 
Not Engaged in Unauthorized Prac- 
tice of Law 


United States—Court of Appeals for the 
District of Columbia 


Richard L. Merrick et al. v. American Security & 
Trust Company, decided January 16, 1939. 


The decision of the lower court in this 
case is reported in the February 1938 issue 
of Trust Companies page 257. 

Twenty of defendant’s officers and em- 
ployees, including eleven members of its 
trust department, are members of the bar. 
Its officers and employees, on inquiries from 
customers and prospective customers, dis- 
cuss investment and estate problems; give 
information about tax statutes and statutes 
of descent and distribution; and discuss the 
nature of trusts. No charge is made for 
these services. When a customer appears 
to be confronted with a legal problem, de- 
fendant does not advise him but insists that 
he consult his own attorney. 

Defendant draws no wills, either by its 
attorney-officers or by counsel. It draws 
no trust agreements, except that simple, 
stereotyped, revocable and non-testamentary 
agreements to which defendant is a party 
are sometimes prepared by attorney- officers, 
and defendant sometimes has its counsel 
prepare agreements to which it is a party, 
without charge. Attorney-officers prepare, 
usually on stereotyped forms, custodian and 
management agreements to which defend- 
ant is a party. Defendant sometimes pre- 
pares a release of a deed of trust on a print- 
ed form; but usually it has deeds, mort- 
gages and deeds of trust prepared by title 
companies, and it receives no compensation 
for such services. 

Defendant’s employees appear before tax 
officials on behalf of estates of which it is 
fiduciary, but in contested tax matters it is 
always represented by independent counsel. 
In uncontested probate matters it is repre- 
sented before the Register of Wills and the 
Probate Court by its attorney-officers. No 
charge is made for their services, apart from 
the regular commission of an executor or 
administrator. No part of their salaries 
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is charged to any particular estate. In 
contested probate matters defendant is re- 
presented by independent counsel, who are 
paid out of the funds of the estate involved. 
The District Court held for defendant. 


HELD: Affirmed. Defendant’s business 
requires legal services. The services which 
it obtains are strictly incidental and prac- 
tically necessary to the conduct of its bus- 
iness. Business necessity, which probably 
requires defendant to present check-books 
to the customers of its banking department, 
requires it to present some legal instruments 
and some elementary legal information to 
the customers of its trust department. Even 
a check is a legal instrument. A bank is 
not practicing law when it prepares for its 
customer’s signature a note in which it is 
payee, nor this defendant when it prepares 
for its customer’s signature a deed of trust 
in which it is trustee. A trust company may 
state the difference between testacy and in- 
testacy; at least, so long as no charge is 
made for the information. This would be 
true even if a statute expressly forbad 
corporations to “practice law.” Here there 
is no such statute. 

When defendant’s fiduciary duty requires 
it to bring or defend suits, it employs law- 
yers for the purpose. 


a 


Distribution — Charitable Bequest — 
Application of Cy Pres 


Georgia—Supreme Court 


Goree, et al. v. Georgia Industrial Home, et al., 
decided December 8, 1938. 


One Withers bequeathed the residue of 
his estate to “the governing authorities of 
the Central Howard Association, same be- 
ing an orphans’ home Iocated at Macon, 
Georgia.” 

By a codicil to his will, he provided that 
only one-half of the residue should go to 
the governing authorities of the Central 
Howard Association and the other half 
should go to the Georgia Industrial Home, 
an orphans’ home located at Macon, Georgia. 

The executors filed a bill for construction, 
alleging that there is not in existence any 
orphans’ home by the name of the Central 
Howard Association, and setting forth that 
one-half of the residue of the estate was 
being claimed by the heirs at law of the 
testator and also by the Georgia Industrial 
Home. It was admitted by all parties that 
there is no such orphans’ home as Central 
Howard Association. 
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In their answer, the heirs alleged that 
the legacy to the Central Howard Associa- 
tion had lapsed and that they should take 
by inheritance. The Georgia Industrial 
Home contended that the will disclosed a 
general charitable intent and that the doc- 
trine of cy pres should be applied and the 
fund awarded to an orphans’ home. 

The Trial Court dismissed the claim of 
the heirs and held the fund should be award- 
ed to some charitable institution. 

The judgment of the Trial Court was sus- 
tained on appeal, in the following language: 

1. It is apparent from the entire will and 
the codicil that the bequest “to the govern- 
ing authorities of the Central Howard As- 
sociation, same being an orphans’ home lo- 
cated at Macon, Georgia,” was intended as 
a charitable trust for the benefit of orphans 
as a class, and that the designated “govern- 
ing authorities” were merely to perform 
the office of trustee. 

2. Such being the general charitable in- 
tention of the testator, the bequest was suf- 
ficiently definite and specific to be capable 
of execution. 


—————0 


Distribution — Garnishment of Ac- 
crued Trust Income—“Spendthrift 
Trust” Statute Inapplicable 


Washington—Supreme Court 
Knettle v. Knettle, 97 Wash. Dec. 195. 


In June 1928, Nancy Knettle deeded prop- 
erty to The Old National Bank & Union 
Trust Company and Leroy N. Knettle, in 
trust for certain named beneficiaries, includ- 
ing Lemyrt D. Knettle, who was at the time 
husband of Melcena L. Knettle, the plaintiff 


in the action. Lemyrt and Melcena Knettle 
were divorced in 1929, and she was awarded 
alimony. A substantial amount of alimony 
accrued under the Decree, and in February 
1937 Melcena Knettle caused a writ of gar- 
nishment to be served upon the Trustees. 
The Trustees filed their answer showing 
that on February 19, 1937, there accrued 
funds to each beneficiary under the trust in 
the amount of $862.95. The Trustees de- 
posited a check for that amount in court. 

John J. Kennett intervened, claiming the 
amount deposited in court under an assign- 
ment executed by Lemyrt Knettle on July 
10,1937. However, the writ of garnishment 
was served prior to the assignment and the 
assignment was subordinate to plaintiff’s 
garnishment. 

The Supreme Court affirmed the judg- 
ment of the trial court awarding the 
amount deposited to the plaintiff, citing a 
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previous case involving the same parties, 
Knettle v. Knettle, 190 Wash. 395, where 
the court held that accrued income ready 
for distribution to the cestui constitutes a 
dry or passive trust, and is subject to seiz- 
ure in satisfaction of cestui’s debts, not- 
withstanding Remington’s Revised Statutes, 
Section 637, which provides that the chapter 
relating to proceedings supplemental to ex- 
ecution does not authorize the seizure of, or 
other interference with property which is 
expressly exempt by law from levy and 
sale by virtue of an execution, or any money, 
thing in action or other property held in 
trust for a judgment debtor where the 
trust has been created by, or the fund so 
held in trust has proceeded from, a person 
other than the judgment debtor. 

The Court said that the purpose of this 
section of the statutes is not to shield bene- 
ficiaries from the payment of their debts, 
and that in the absence of restrictions in 
the declaration of trust the beneficial inter- 
est of a cestui may be reached by his cred- 
itors. The purpose of the statute is to 
shield the management of the trust from 
harassment, and prevent interference in the 
management of trust estates by creditors of 
beneficiaries. Consequently, the statute has 
no application, except in the case of active 
trusts. 

The Court found that the amount de- 
posited in Court represented accrued in- 
come ready for distribution to cestui, and 
that the Trustees had performed every ac- 
tive duty imposed upon them in connection 
with the distribution of net income. All 
that remained to be done was merely to de- 
liver the check and the account. 


nee 


Distribution—Jurisdiction of Court 
Sitting in Probate to Determine 
Upon Distribution of Testamentary 
Trust Conflicting Claims to Prop- 
erty 


California—District Court of Appeal 


Estate of McLennan, 96 C. A. D. 49, (Dec. 15, 
1938). 


Testatrix left residue of estate in trust 
for life of sister-in-law, Xenia, on Xenia’s 
death trust to terminate and property to be 
conveyed to “The Presbyterian Hospital of 
Denver, Colorado.” Decree of Distribution 
was made in 1931 in accordance with Will. 
In 1937 Xenia died and Trustee filed final 
account and petition for distribution, alleg- 
ing question had arisen as to identity of 
distributee mentioned, stating its belief cor- 
rect name was “The Presbyterian Hospital 
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Association of Colorado.” Certain persons, 
evidently heirs of decedent, filed objections 
to distribution requested, alleging that neith- 
er institution mentioned was competent to 
take. 

While this proceeding was pending, heirs 
filed in Superior Court action to quiet 
title to the trust property as against the 
Trustee, the Presbyterian Hospital Associa- 
tion of Colorado and The Presbyterian Hos- 
pital of Denver, Colorado. Court sitting in 
probate settled final account of trustee and 
made order that conflicting claims of par- 
ties to trust estate be determined in pend- 
ing quiet title action. 

HELD: On appeal by the Colorado insti- 
tutions, order affirmed. Court sitting in 
probate, although it might have itself deter- 
mined the conflicting claims to the trust 
property (citing Dowdall v. Superior Court, 
183 Cal. 348; McCaughna v. Bilhorn, 10 Cal. 
App. (2d) 674, did not abuse discretion in 
referring controversy to equity side which 
had concurrent jurisdiction. 

a 


Distribution—Validity of Spendthrift 
Trust 


Colorado—Supreme Court 
Snyder v. O’Connor, 81 Pac. (2d) 773. 


An order was issued by a District Court 
in a suit by a trust beneficiary’s creditor, 
which order was addressed to the County 
Court (the Probate Court) ordering that the 
beneficiary’s share of a testamentary trust 
be paid at the time of distribution to the 
beneficiary’s creditor. The Will contained 
a spendthrift clause in the usual form and 
the Supreme Court upheld the spendthrift 
clause and ordered the District Court order 
to he vacated. 


0 
Distribution—When Doctrine of Ad- 
vancement Applies 


Iowa—Supreme Court 
In re Morgan’s Estate, 281 N. W. 346. 


This matter arose on objections to a final 
report of an executor allowing himself 
$1,000 as a remainderman but neglecting to 
allow any sum to the four other remainder- 
men who under the terms of the will were 


to take equal shares. The executor claimed 
that each of the four other residuary lega- 
tees had received an advancement of $1,000 
prior to testator’s death and that he had 
not, and that he therefore was entitled to 
this $1,000 to make his position equal to 
that of the other four legatees. 
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HELD: (1) The doctrine of advancement 
applies only in cases where the decedent 
dies intestate. (2) In the event of testacy 
the amount of an advancement to be charged 
against a legacy depends entirely upon the 
language of the will, and no intention of the 
testator being here shown to treat any gifts 
given to the heirs as advancements, they 
cannot be treated so by the executor. 

—— | 


Distribution—Where Offset May be 
Had Against Devise of Real Estate 


Iowa—Supreme Court 
Petty v. Hewlett, 281 N. W. 731. 


A suit was brought to partition real es- 
tate left by an intestate. The court found 
that one of the defendant heirs was indebted 
to the estate in an amount exceeding the 
value of his interest in the land and that he 
had no interest whatever therein for that 
reason, and the decree so ordered. Judg- 
ment creditors of that heir who obtained 
their judgments after the commencement of 
the partition suit and prior to the entry of 
decree appealed. 

HELD: Affirmed. As a general rule 
there is no right of retainer or offset for 
the debt of a devisee to the estate as against 
a devise of real estate. But where the de- 
visee is insolvent, the estate is open and 
there is no personal estate for distribution, 
such a right of offset against real estate 
does exist. 

en 


Individual & Corporate Fiduciary— 
Failure to List Assets Not Ground 
for Removal of Executrix 


Iowa—Supreme Court 
In re Amick’s Estate, 281 N. W. 786. 


Action was brought for the removal of an 
executrix, for the reason that she had 
failed to inventory all the assets in the es- 
tate, to apply seasonably for authority to 
sell property to pay claims, etc., under the 
authority of Section 12066 of the Code pro- 
viding that such failure was a ground for 
removal. The court found that the exe- 
cutrix was a housewife not familiar with 
all of the statutory requirements, that there 
was no evidence of waste, misadministra- 
tion or misappropriation, and that she had 
kept accurate accounts of her receipts and 
disbursements. 

HELD: The inadvertent failure of the 
executrix to list certain assets and sell 
property to pay debts would not under the 
record require her removal. 
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Individual & Corporate Fiduciary— 
Jurisdiction of Equity over Dis- 
agreement Between Trustees as to 
Diversification of Investments 


Maryland—Circuit Court of Baltimore City 


Mercantile Trust Company of Baltimore, Trustee 
v. George Stugard, trustee, et al., Daily Record, 
December 23, 1938. 


Testator left residuary estate to three 
Trustees, one corporate and two individual. 
More than 70% in value of the estate con- 
sisted of the Common Stock of Procter and 
Gamble Company. The Corporate Trustee, 
believing that this was too large a pro- 
portion of the estate to leave invested in 
any one security, filed a Bill in Equity ask- 
ing that the Equity Court assume jurisdic- 
tion over the administration of the trust 
and that the Court direct the Trustees as 
to what proportion of this single security 
should be sold. 


The two individual Trustees, opposing any 
sale of this security, and the other beneficia- 
ries filed demurrers to the Bill. 


HELD: In the absence of mismanage- 
ment or breach of trust one of several Trus- 
tees could not invoke a Court of Equity to 
assume jurisdiction over the administration 
of the trust despite the proportion of the 
estate represented by the single investment. 


Section 267(a) of Article 16 of the Mary- 
land Code provides that any person having 
“an interest in the trust estate shall be en- 
titled to have the trust estate administered 
under the supervision of a Court of Equity.” 
Where more than one Trustee is named, the 
“interest” required under the Statute is a 
single interest held by all of the Trustees 
as an entity. This Statute will not permit 
one of several Trustees who are in disagree- 
ment as to the propriety of retaining a par- 
ticular investment to invoke the jurisdiction 
of a Court of Equity unless such retention 
amounts to a breach of trust. The reten- 
tion by the Trustees of 70% in value of the 
trust estate in this one security does not 
amount to a breach of trust. 


In view of the clause in the trust instru- 
ment authorizing the Trustees to invest the 
estate “as they may deem wise and expe- 
dient without the aid or intervention of any 
Court and without being limited to statu- 
tory investments”, the assumption of juris- 
diction by a Court of Equity in the absence 
of mismanagement or a breach of trust, 
with the accompanying restrictions on the 
powers of the Trustees and the additional 
expense to the trust estate, would be con- 
trary to the expressed wishes of the settlor. 
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Insurance Trusts—Life—Right of 
Trustee-Beneficiary to Exercise Set- 
tlement Option 


Minnesota—Supreme Court 


First Trust Company of Saint Paul as Trustee, 
Ete. v. The Northwestern Mutual Life Insurance 
Company, January 6, 1939. 


Plaintiff sued for a declaratory judgment 
that defendant retain the proceeds of four 
policies of life insurance upon the life of 
Edgar B. Ober, deceased, at interest, in ac- 
cordance with an option in each of the poli- 
cies exercised by plaintiff. Each policy 
contained an option numbered A providing 
that, where the insured had not made an 
election in his lifetime, the beneficiary, after 
the death of the insured, might elect, in lieu 
of the payment of the proceeds due on the 
policy in one sum to have defendant retain 
the proceeds of the policy at 3% interest 
per annum and pay to the beneficiary the 
income, together with annual dividends on 
the policy, until the death of the beneficiary. 


Agnes Ober, wife of the insured, was 
designated as beneficiary in these insurance 
policies. The insured executed an assign- 
ment of the policies to his wife as a gift. 
She executed a trust agreement covering 
the policies and their proceeds and also ex- 
ecuted an assignment of the policies to the 
trustee. The insured thereafter died and 
proofs of claim were filed by the plaintiff- 
trustee in which it attempted to exercise 
option A of each policy. Defendant denied 
plaintiff’s right to exercise the option and 
tendered payment in one sum. This action 
resulted. Decision for the plaintiff was af- 
firmed by the Supreme Court. 


HELD: That the insurance policies and 
the assignments should be given a reason- 
able and practical construction, not incon- 
sistent with the language therein used, to 
effectuate the intention of the parties, which 
intention was to transfer the policies to 
plaintiff in trust, with the power to make 
settlement upon the plan which seemed best, 
and to secure the benefits of the insurance 
to Mrs. Ober during her lifetime. The as- 
signment vested in the trustee for her bene- 
fit all rights, privileges, and options which 
she had under the policies, including the 
right to exercise option A as beneficiary. 
The assignment was not to plaintiff as as- 
signee in its own right, but as trustee-bene- 
ficiary. 

The Court also held that the trust agree- 
ment did not specifically make it the plain- 
tiff’s duty to receive payment of the 
amounts due in one sum by the provision 
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that upon the death of the insured the “cor- 
porate trustee shall receive and hold the 
proceeds of the policies *** upon the uses 
and trusts and for the purposes herein set 
forth.” The proceeds of the policies in this 
situation were the sums which became due 
under the policies in consequence of the 
trustee’s exercise of option A. 

(Note: See article on this subject by 
Louis S. Headley, May 1938 issue, Trust 
Companies, page 531.) 

—————-0 


Investments—Fiduciary Not Person- 
ally Responsible for Superadded 


Liability on Bank Stock—Superin- 
tendent Must Look to Assets Com- 
ing From Same Source 


Ohio—Supreme Court 


of Banks v. Standen, 
Decided January 11, 


Squire, Superintendent 
Guardian, et al., 135 O. S. 1. 
1939. 


Action was instituted against a minor 
and his legal guardian for the collection in 
full of superadded liability on certain shares 
of bank stock, the stock being registered in 
the name of the guardian as such. The 
stock was received in the guardianship by 
way of inheritance from a deceased stock- 
holder and the shares formed but a part of 
the guardianship assets. The implication 
is that the estate of the minor contained as- 
sets coming from sources other than the de- 
ceased stockholder from whom the shares 
were inherited. 

HELD: Judgment against the guardian 
is limited to the extent of the assets of such 
minor in his custody, “coming from the same 
source as the bank stock upon which lia- 
bility was predicated.” 

On the question of individual liability the 
Court points out that there is respectable 
authority at common law or in the absence 
of a statute to the contrary to hold one in 
whose name stock is registered as a fidu- 
ciary to answer individually for all liability 
on such stock. After finding that although 
the Banking Act of the state is silent on 
the subject of a fiduciary’s individual liabil- 
ity, such Act does provide that the General 
Corporation Act of the state shall govern 
insofar as it be not inconsistent with the 
Banking Act, the Court finds that Ohio Gen- 
eral Code Section 8623-24* (a part of the 
General Corporation Act) expresses the 
broad policy of the state in regard to liabil- 
ity where stock is held by a fiduciary, and 
applies when the collection of either unpaid 
stock subscriptions or superadded liability 
is involved. 
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*“No person holding shares as executor, admin- 
istrator, guardian, trustee, trustee of a voting 
trust, receiver, or in any other fiduciary capacity, 
shall be personally liable as a shareholder, but the 
estate or property in the hands of such executor, 
administrator, guardian, trustee, receiver, or fidu- 
ciary, or the real or beneficial owner, shall be 
liable hereunder, as equity may require***.” 


a , 


Life Tenant and Remainderman—Ap- 
portionment of Taxes on Death of 
Life Tenant 


Maryland—Circuit Court of Baltimore City 


Safe Deposit and Trust Company of Baltimore, 
Trustee v. Miles White, Jr., et al. The Daily 
Record, Jan. 13, 1939. 


Testator under his Will left his property 
in trust to pay the income to his widow for 
life with remainders over. Among the as- 
sets were numerous parcels of real estate. 

Under the tax laws applicable to Balti- 
more City, State and City taxes are due 
and payable on January 1 for property held 
as of October 1 of the preceding year. In 
January, 1938, the Trustee paid these taxes 
for the year 1938 and charged them to the 
income receivable by the life tenant. The 
life tenant died March 16, 1938. 

On a Bill in Equity by the Trustee to 
apportion the taxes 

HELD: In equity the taxes should be 
apportioned between the estate of the life 
tenant and the remaindermen. 

The Massachusetts and Kentucky cases 
do not permit apportionment and hold that 
the taxes in toto are payable by the life 
tenant on the day when the taxes become 
a lien upon the property. 

The New York and Pennsylvania cases 
require apportionment and do not permit 
the relationship between the state and the 
taxpayer to be decisive on this question. 
They are based on the theory that an owner 
may postpone the payment of taxes until 
he has received the benefit on which the 
demand is founded. If he does not receive 
the benefit for the whole term, it is only 
equitable that those who succeed him and 
thus enjoy a part of the benefit should con- 
tribute to the cost of the advantages thus 
secured. This rule was applied to the in- 
stant case. 


a 
Clark Named to C. C. A. 


Dean Charles E. Clark of the Yale Law 
School has been nominated by President 
Roosevelt to the United States Circuit Court 
of Appeals, second circuit. 
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Powers — Limitations — Mandatory 
Directions Not to be Followed Un- 
der Changed Conditions—Under 
Particular Language Partial In- 
validity Resulted in Complete Fail- 
ure of Trust 


New York—Supreme Court 


Chase National Bank v. Reinicke et al., New York 
Law Journal, December 30, 1938. 


A deed creating a trust for the benefit 
of the settlor’s children required the trustee 
to make loans to the settlor out of trust 
corpus, with or without security, upon the 
settlor’s direction. The settlor directed the 
trustee to loan him 80% of the trust corpus 
and to pay that amount to him in Germany, 
where he resided. The trustee declined to 
comply with such direction because the 
present restrictions in Germany against 
repayment of foreign loans made unlikely 
repayment of either principal or interest. 
On application of the trustee for instruc- 
tions, a Referee appointed to hear and 
determine the issues 


HELD: The trustee acted properly in de- 
clining to comply with such direction of 
the settlor; since the trust was not revoc- 
able the settlor was not privileged to di- 
rect something which would destroy the 
trust and he could not do so merely because 
the creation of the trust was voluntary and 
the trust property had been owned by the 
settlor and the trust beneficiaries were only 
recipients of his bounty; despite the ex- 
plicit language of the trust instrument 
giving the settlor the right to direct the 
making of the loan, that right could not be 
exercised by him under such changed condi- 
tions as would make its exercise inevitably 
lead to destruction of the trust, and the 
conditions above noted were deemed to be 
such. 

The deed of trust also provided that it 
be construed and carried out pursuant to 
the law of Illinois, wherein the settlor was 
domiciled at the time of its creation, and 
provided for accumulations which were in 
part invalid under that law. By Illinois law 
the directions for invalid accumulations 
would not make the entire trust invalid: 
the directions would be deemed valid dur- 
ing the permissible period and the direc- 
tions respecting the prohibited period would 
be treated as surplusage. No violation of 
the rule permitting accumulations had yet 
occurred. 

The trust deed provided further, how- 
ever, that if it were judicially determined 
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that any provision thereof were invalid 
then the whole instrument and all the in- 
terests thereby created should be deemed 
void and the whole of the trust property 
should be paid over to the settlor. 


HELD: Though the trust had run ten 
years the settlor was not guilty of laches 
in heretofore failing to seek the enforce- 
ment of the provisions making the whole 
trust invalid because of partial invalidity; 
the possible future partial invalidity was 
sufficient under the language of the deed 
to make the whole trust fail; and accord- 
ingly all the trust property should be re- 
turned to the settlor absolutely. 
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Powers—Successor Fiduciary—In Ap- 
pointing Successor Trustee Court 
Should Observe Wishes of Bene- 
ficiaries 


Illinois—Appellate Court 
Central Trust Co. v. Harvey, 297 Ill. App. 425. 


Petition was filed by Receiver of Central 
Republic Trust Company to have account 
approved and to have a successor trustee 
appointed. The attorneys of record for 
beneficiaries mentioned by name in the will 
unanimously requested the appointment of 
Trust Company of Chicago or any other 
trust company. The lower court appointed 
an individual successor notwithstanding. 


HELD: The court should have consid- 
ered the interests and wishes of the bene- 
ficiaries and failure to do so was an abuse 
of discretion. Order appointing successor 
trustee reversed with directions to consider 
the matters that may be presented by par- 
ties in interest in the selection of a suc- 
cessor trustee. 
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